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385.25 Reproduction and distribution rights 
covered. 

385.26 Effect of rates. 

AUTHORITY: 17 U.S.C. 115, 801(b)(1), 804(b)(4). 

SOURCE: 74 FR 4529, Jan. 26, 2009, unless 
otherwise noted. 

Subpart A—Physical Phonorecord 
Deliveries, Permanent Digital 
Downloads and Ringtones 

§ 385.1 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for making and distributing 
phonorecords, including by means of 
digital phonorecord deliveries, in ac-
cordance with the provisions of 17 
U.S.C. 115. 

(b) Legal compliance. Licensees rely-
ing upon the compulsory license set 
forth in 17 U.S.C. 115 shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this sub-
part to use of musical works within the 
scope of such agreements. 

§ 385.2 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Copyright owners are nondramatic 

musical work copyright owners who 
are entitled to royalty payments made 
under this subpart pursuant to the 
compulsory license under 17 U.S.C. 115. 

Digital phonorecord delivery means a 
digital phonorecord delivery as defined 
in 17 U.S.C. 115(d). 

Licensee is a person or entity that has 
obtained a compulsory license under 17 
U.S.C. 115, and the implementing regu-
lations, to make and distribute 
phonorecords of a nondramatic musical 
work, including by means of a digital 
phonorecord delivery. 

Permanent digital download means a 
digital phonorecord delivery that is 
distributed in the form of a download 
that may be retained and played on a 
permanent basis. 

Ringtone means a phonorecord of a 
partial musical work distributed as a 
digital phonorecord delivery in a for-
mat to be made resident on a tele-
communications device for use to an-
nounce the reception of an incoming 
telephone call or other communication 
or message or to alert the receiver to 
the fact that there is a communication 
or message. 

§ 385.3 Royalty rates for making and 
distributing phonorecords. 

(a) Physical phonorecord deliveries and 
permanent digital downloads. For every 
physical phonorecord and permanent 
digital download made and distributed, 
the royalty rate payable for each work 
embodied in such phonorecord shall be 
either 9.1 cents or 1.75 cents per minute 
of playing time or fraction thereof, 
whichever amount is larger. 

(b) Ringtones. For every ringtone 
made and distributed, the royalty rate 
payable for each work embodied there-
in shall be 24 cents. 

§ 385.4 Late payments. 
A Licensee shall pay a late fee of 

1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment received by the Copyright Owner 
after the due date set forth in 
§ 201.19(e)(7)(i) of this title. Late fees 
shall accrue from the due date until 
payment is received by the Copyright 
Owner. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67942, Nov. 13, 2013] 

Subpart B—Interactive Streaming 
and Limited Downloads 

§ 385.10 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for interactive streams and limited 
downloads of musical works by sub-
scription and nonsubscription digital 
music services in accordance with the 
provisions of 17 U.S.C. 115. 

(b) Legal compliance. A licensee that, 
pursuant to 17 U.S.C. 115, makes or au-
thorizes interactive streams or limited 
downloads of musical works through 
subscription or nonsubscription digital 
music services shall comply with the 
requirements of that section, the rates 
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and terms of this subpart, and any 
other applicable regulations, with re-
spect to such musical works and uses 
licensed pursuant to 17 U.S.C. 115. 

(c) Interpretation. This subpart is in-
tended only to set rates and terms for 
situations in which the exclusive rights 
of a copyright owner are implicated 
and a compulsory license pursuant to 
17 U.S.C. 115 is obtained. Neither this 
subpart nor the act of obtaining a li-
cense under 17 U.S.C. 115 is intended to 
express or imply any conclusion as to 
the circumstances in which any of the 
exclusive rights of a copyright owner 
are implicated or a license, including a 
compulsory license pursuant to 17 
U.S.C. 115, must be obtained. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67942, Nov. 13, 2013] 

§ 385.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Affiliate means an entity controlling, 

controlled by, or under common con-
trol with another entity, except that 
an affiliate of a record company shall 
not include a copyright owner of musi-
cal works to the extent it is engaging 
in business as to musical works. 

Applicable consideration means any-
thing of value given for the identified 
rights to undertake the licensed activ-
ity, including, without limitation, 
ownership equity, monetary advances, 
barter or any other monetary and/or 
nonmonetary consideration, whether 
such consideration is conveyed via a 
single agreement, multiple agreements 
and/or agreements that do not them-
selves authorize the licensed activity 
but nevertheless provide consideration 
for the identified rights to undertake 
the licensed activity, and including 
any such value given to an affiliate of 
a record company for such rights to un-
dertake the licensed activity. For the 
avoidance of doubt, value given to a 
copyright owner of musical works that 
is controlling, controlled by, or under 
common control with a record com-
pany for rights to undertake the li-
censed activity shall not be considered 
value given to the record company. 
Notwithstanding the foregoing, appli-
cable consideration shall not include 
in-kind promotional consideration 
given to a record company (or affiliate 

thereof) that is used to promote the 
sale or paid use of sound recordings 
embodying musical works or the paid 
use of music services through which 
sound recordings embodying musical 
works are available where such in-kind 
promotional consideration is given in 
connection with a use that qualifies for 
licensing under 17 U.S.C. 115. 

GAAP means U.S. Generally Accepted 
Accounting Principles, except that if 
the U.S. Securities and Exchange Com-
mission permits or requires entities 
with securities that are publicly traded 
in the U.S. to employ International Fi-
nancial Reporting Standards, as issued 
by the International Accounting 
Standards Board, or as accepted by the 
Securities and Exchange Commission if 
different from that issued by the Inter-
national Accounting Standards Board, 
in lieu of Generally Accepted Account-
ing Principles, then an entity may em-
ploy International Financial Reporting 
Standards as ‘‘GAAP’’ for purposes of 
this subpart. 

Interactive stream means a stream of a 
sound recording of a musical work, 
where the performance of the sound re-
cording by means of the stream is not 
exempt under 17 U.S.C. 114(d)(1) and 
does not in itself or as a result of a pro-
gram in which it is included qualify for 
statutory licensing under 17 U.S.C. 
114(d)(2). 

Licensee means a person that has ob-
tained a compulsory license under 17 
U.S.C. 115 and its implementing regula-
tions. 

Licensed activity means interactive 
streams or limited downloads of musi-
cal works, as applicable. 

Limited download means a digital 
transmission of a sound recording of a 
musical work to an end user, other 
than a stream, that results in a specifi-
cally identifiable reproduction of that 
sound recording that is only accessible 
for listening for— 

(1) An amount of time not to exceed 
1 month from the time of the trans-
mission (unless the service provider, in 
lieu of retransmitting the same sound 
recording as another limited download, 
separately and upon specific request of 
the end user made through a live net-
work connection, reauthorizes use for 
another time period not to exceed 1 
month), or in the case of a subscription 
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