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anticipated or rendered obvious the 
subject matter of the claim. 

(c) Cross-applicability of prior art. 
When a motion for judgment of 
unpatentability against an opponent’s 
claim on the basis of prior art is grant-
ed, each of the movant’s claims cor-
responding to the same count as the 
opponent’s claim will be presumed to 
be unpatentable in view of the same 
prior art unless the movant in its mo-
tion rebuts this presumption. 

§ 41.208 Content of substantive and re-
sponsive motions. 

The general requirements for mo-
tions in contested cases are stated at 
§ 41.121(c). 

(a) In an interference, substantive 
motions must: 

(1) Raise a threshold issue, 
(2) Seek to change the scope of the 

definition of the interfering subject 
matter or the correspondence of claims 
to the count, 

(3) Seek to change the benefit ac-
corded for the count, or 

(4) Seek judgment on derivation or 
on priority. 

(b) To be sufficient, a motion must 
provide a showing, supported with ap-
propriate evidence, such that, if 
unrebutted, it would justify the relief 
sought. The burden of proof is on the 
movant. 

(c) Showing patentability. (1) A party 
moving to add or amend a claim must 
show the claim is patentable. 

(2) A party moving to add or amend a 
count must show the count is patent-
able over prior art. 
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