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but not limited to, death in a VA facility) 
and benefits would be otherwise payable 
under 10 U.S.C. 1482 and a provision of this 
subpart B, only one of these benefits is pay-
able. VA will attempt to locate a relative of 
the veteran or another person entitled to re-
imbursement under § 3.1702(b) and will ask 
that person to elect between these benefits. 

(Authority: 38 U.S.C. 2302, 2303(b)) 

§ 3.1712 Effect of forfeiture on pay-
ment of burial benefits. 

(a) Forfeiture for fraud. VA will pay burial 
benefits, if otherwise in order, based on a de-
ceased veteran who forfeited his or her right 
to receive benefits due to fraud under § 3.901, 
Fraud. However, VA will not pay burial ben-
efits to a claimant who participated in fraud-
ulent activity that resulted in forfeiture 
under § 3.901. 

(b) Forfeiture for treasonable acts or for sub-
versive activity. VA will not pay burial bene-
fits based on a period of service commencing 
before the date of commission of the offense 
if either the veteran or the claimant has for-
feited the right to all benefits except insur-
ance payments under § 3.902, Forfeiture for 
treasonable acts, or § 3.903, Forfeiture for 
subversive activities, because of a treason-
able act or subversive activities, unless the 
offense was pardoned by the President of the 
U.S. 

(Authority: 38 U.S.C. 6103, 6104, 6105) 

Cross Reference: § 3.1(aa), for the definition 
of ‘‘fraud.’’ 

§ 3.1713 Eligibility based on status be-
fore 1958. 

When any person dies who had a status 
under any law in effect on December 31, 1957, 
that afforded entitlement to burial benefits, 
burial benefits will be paid, if otherwise in 
order, even though such status does not meet 
the service requirements of 38 U.S.C. chapter 
23. 

(Authority: 38 U.S.C. 2305) 

Subpart C [Reserved] 

Subpart D—Universal Adjudication 
Rules That Apply to Benefit 
Claims Governed by Part 3 of 
This Title 

AUTHORITY: 38 U.S.C. 501(a), unless other-
wise noted. 

SOURCE: 66 FR 18195, Apr. 6, 2001, unless 
otherwise noted. 

GENERAL 

§ 3.2100 Scope of Applicability. 
Unless otherwise specified, the provi-

sions of this subpart apply only to 
claims governed by part 3 of this title. 

(Authority: 38 U.S.C. 501(a)) 

§ 3.2130 Will VA accept a signature by 
mark or thumbprint? 

VA will accept signatures by mark or 
thumbprint if: 

(a) They are witnessed by two people 
who sign their names and give their ad-
dresses, or 

(b) They are witnessed by an accred-
ited agent, attorney, or service organi-
zation representative, or 

(c) They are certified by a notary 
public or any other person having the 
authority to administer oaths for gen-
eral purposes, or 

(d) They are certified by a VA em-
ployee who has been delegated author-
ity by the Secretary under 38 CFR 2.3. 

(Authority: 38 U.S.C. 5101). 

REVISIONS 

§ 3.2600 Review of benefit claims deci-
sions. 

(a) A claimant who has filed a timely 
Notice of Disagreement with a decision 
of an agency of original jurisdiction on 
a benefit claim has a right to a review 
of that decision under this section. The 
review will be conducted by a Veterans 
Service Center Manager, Pension Man-
agement Center Manager, or Decision 
Review Officer, at VA’s discretion. An 
individual who did not participate in 
the decision being reviewed will con-
duct this review. Only a decision that 
has not yet become final (by appellate 
decision or failure to timely appeal) 
may be reviewed. Review under this 
section will encompass only decisions 
with which the claimant has expressed 
disagreement in the Notice of Dis-
agreement. The reviewer will consider 
all evidence of record and applicable 
law, and will give no deference to the 
decision being reviewed. 

(b) Unless the claimant has requested 
review under this section with his or 
her Notice of Disagreement, VA will, 
upon receipt of the Notice of Disagree-
ment, notify the claimant in writing of 
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his or her right to a review under this 
section. To obtain such a review, the 
claimant must request it not later 
than 60 days after the date VA mails 
the notice. This 60-day time limit may 
not be extended. If the claimant fails 
to request review under this section 
not later than 60 days after the date 
VA mails the notice, VA will proceed 
with the traditional appellate process 
by issuing a Statement of the Case. A 
claimant may not have more than one 
review under this section of the same 
decision. 

(c) The reviewer may conduct what-
ever development he or she considers 
necessary to resolve any disagreements 
in the Notice of Disagreement, con-
sistent with applicable law. This may 
include an attempt to obtain addi-
tional evidence or the holding of an in-
formal conference with the claimant. 
Upon the request of the claimant, the 
reviewer will conduct a hearing under 
§ 3.103(c). 

(d) The reviewer may grant a benefit 
sought in the claim notwithstanding 
§ 3.105(b), but, except as provided in 
paragraph (e) of this section, may not 
revise the decision in a manner that is 
less advantageous to the claimant than 
the decision under review. A review de-
cision made under this section will in-
clude a summary of the evidence, a ci-
tation to pertinent laws, a discussion 
of how those laws affect the decision, 
and a summary of the reasons for the 
decision. 

(e) Notwithstanding any other provi-
sions of this section, the reviewer may 
reverse or revise (even if disadvanta-
geous to the claimant) prior decisions 
of an agency of original jurisdiction 
(including the decision being reviewed 
or any prior decision that has become 
final due to failure to timely appeal) 
on the grounds of clear and unmistak-
able error (see § 3.105(a)). 

(f) Review under this section does not 
limit the appeal rights of a claimant. 
Unless a claimant withdraws his or her 
Notice of Disagreement as a result of 
this review process, VA will proceed 
with the traditional appellate process 
by issuing a Statement of the Case. 

(g) This section applies to all claims 
in which a Notice of Disagreement is 
filed on or after June 1, 2001. 

(Authority: 38 U.S.C. 5109A and 7105(d)) 

[66 FR 21874, May 2, 2001, as amended at 67 
FR 46868, July 17, 2002; 74 FR 26959, June 5, 
2009] 

PART 4—SCHEDULE FOR RATING 
DISABILITIES 

Subpart A—General Policy in Rating 

Sec. 
4.1 Essentials of evaluative rating. 
4.2 Interpretation of examination reports. 
4.3 Resolution of reasonable doubt. 
4.6 Evaluation of evidence. 
4.7 Higher of two evaluations. 
4.9 Congenital or developmental defects. 
4.10 Functional impairment. 
4.13 Effect of change of diagnosis. 
4.14 Avoidance of pyramiding. 
4.15 Total disability ratings. 
4.16 Total disability ratings for compensa-

tion based on unemployability of the in-
dividual. 

4.17 Total disability ratings for pension 
based on unemployability and age of the 
individual. 

4.17a Misconduct etiology. 
4.18 Unemployability. 
4.19 Age in service-connected claims. 
4.20 Analogous ratings. 
4.21 Application of rating schedule. 
4.22 Rating of disabilities aggravated by ac-

tive service. 
4.23 Attitude of rating officers. 
4.24 Correspondence. 
4.25 Combined ratings table. 
4.26 Bilateral factor. 
4.27 Use of diagnostic code numbers. 
4.28 Prestabilization rating from date of 

discharge from service. 
4.29 Ratings for service-connected disabil-

ities requiring hospital treatment or ob-
servation. 

4.30 Convalescent ratings. 
4.31 Zero percent evaluations. 

Subpart B—Disability Ratings 

THE MUSCULOSKELETAL SYSTEM 

4.40 Functional loss. 
4.41 History of injury. 
4.42 Complete medical examination of in-

jury cases. 
4.43 Osteomyelitis. 
4.44 The bones. 
4.45 The joints. 
4.46 Accurate measurement. 
4.47–4.54 [Reserved] 
4.55 Principles of combined ratings for mus-

cle injuries. 
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