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income annuity becomes ineligible for 
pension, VA will terminate the min-
imum income annuity effective the 
same date. 

(Authority: Sec. 4, Pub. L. 92–425, 86 Stat. 
706, 712, as amended (10 U.S.C. 1448 note)) 

[63 FR 412, Jan. 6, 1998, as amended at 63 FR 
62943, Nov. 10, 1998] 

§ 3.812 Special allowance payable 
under section 156 of Pub. L. 97–377. 

The provisions of this section apply 
to the payment of a special allowance 
to certain surviving spouses and chil-
dren of individuals who died on active 
duty prior to August 13, 1981, or who 
died as a result of a service-connected 
disability which was incurred or aggra-
vated prior to August 13, 1981. This spe-
cial allowance is a replacement for cer-
tain social security benefits which 
were either reduced or terminated by 
provisions of the Omnibus Budget Rec-
onciliation Act of 1981. 

(a) Eligibility requirements. (1) A deter-
mination must first be made that the 
person on whose earnings record the 
claim is based either died on active 
duty prior to August 13, 1981, or died as 
a result of a service-connected dis-
ability which was incurred or aggra-
vated prior to August 13, 1981. For pur-
poses of this determination, character 
of discharge is not a factor for consid-
eration, and death on active duty sub-
sequent to August 12, 1981, is qualifying 
provided that the death resulted from a 
service-connected disability which was 
incurred or aggravated prior to August 
13, 1981. 

(2) Once a favorable determination 
has been made under paragraph (a)(1) 
of this section, determinations as to 
the age, relationship and school at-
tendance requirements contained in 
paragraphs (a)(1) and (b)(1) of section 
156 of Pub. L. 97–377 will be made. In 
making these eligibility determina-
tions VA shall apply the provisions of 
the Social Security Act, and any regu-
lations promulgated pursuant thereto, 
as in effect during the claimant’s pe-
riod of eligibility. Unless otherwise 
provided in this section, when issues 
are raised concerning eligibility or en-
titlement to this special allowance 
which cannot be appropriately resolved 
under the provisions of the Social Se-
curity Act, or the regulations promul-

gated pursuant thereto, the provisions 
of title 38, Code of Federal Regulations, 
are for application. 

(b) Computation of payment rate—(1) 
Basic entitlement rate. A basic entitle-
ment rate will be computed for each el-
igible claimant in accordance with the 
provisions of subparagraphs (a)(2) and 
(b)(2) of section 156 of Pub. L. 97–377 
using data to be provided by the Social 
Security Administration. This basic 
entitlement rate will then be used to 
compute the monthly payment rate as 
described in paragraphs (b)(2) to (b)(6) 
of this section. 

(2) Original or reopened awards to sur-
viving spouses. The monthly payment 
rate shall be equal to the basic entitle-
ment rate increased by the overall av-
erage percentage (rounded to the near-
est tenth of a percent) of each legisla-
tive increase in dependency and indem-
nity compensation rates under 38 
U.S.C. 1311 which became effective con-
currently with or subsequent to the ef-
fective date of the earliest adjustment 
under section 215(i) of the Social Secu-
rity Act that was disregarded in com-
puting the basic entitlement rate. 

(3) Original and reopened awards to 
children. The monthly payment rate 
shall be equal to the basic entitlement 
rate increased by the overall average 
percentage (rounded to the nearest 
tenth of a percent) of each legislative 
increase in the rates of educational as-
sistance allowance under 38 U.S.C. 
3531(b) which became effective concur-
rently with or subsequent to the effec-
tive date of the earliest adjustment 
under section 215(i) of the Social Secu-
rity Act that was disregarded in com-
puting the basic entitlement rate. 

(4) Subsequent legislative increases in 
rates. The monthly rate of special al-
lowance payable to a surviving spouse 
shall be increased by the same overall 
average percentage increase (rounded 
to the nearest tenth of a percent) and 
on the same effective date as any legis-
lative increase in the rates payable 
under 38 U.S.C. 1311. The monthly rate 
of special allowance payable to a child 
shall be increased by the same overall 
average percentage increase (rounded 
to the nearest tenth of a percent) and 
on the same effective date as any legis-
lative increase in the rates payable 
under 38 U.S.C. 3531(b). 
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(5) Amendment of awards. Prompt ac-
tion shall be taken to amend any 
award of this special allowance to con-
form with evidence indicating a change 
in basic eligibility, any basic entitle-
ment rate, or any effective date pre-
viously determined. It is the claimant’s 
responsibility to promptly notify VA of 
any change in their status or employ-
ment which affects eligibility or enti-
tlement. 

(6) Rounding of monthly rates. Any 
monthly rate computed under the pro-
visions of this paragraph, if not a mul-
tiple of $1, shall be rounded to the next 
lower multiple of $1. 

(c) Claimants not entitled to this special 
allowance. The following are not enti-
tled to this special allowance for the 
reasons indicated. 

(1) Claimants eligible for death bene-
fits under 38 U.S.C. 1151. The deaths in 
such cases are not service-connected. 

(2) Claimants eligible for death bene-
fits under 38 U.S.C. 1318. The deaths in 
such cases are not service connected. 

(3) Claimants whose claims are based 
on an individual’s service in: 

(i) The Commonwealth Army of the 
Philippines while such forces were in 
the service of the Armed Forces pursu-
ant to the military order of the Presi-
dent dated July 26, 1941, including rec-
ognized guerrilla forces (see 38 U.S.C. 
107). 

(ii) The Philippine Scouts under sec-
tion 14, Pub. L. 190, 79th Congress (see 
38 U.S.C. 107). 

(iii) The commissioned corps of the 
Public Health Service (specifically ex-
cluded by section 156 of Pub. L. 97–377), 
or 

(iv) The National Oceanic and Atmos-
pheric Administration (specifically ex-
cluded by section 156 of Pub. L. 97–377). 

(d) Appellate jurisdiction. VA shall 
have appellate jurisdiction of all deter-
minations made in connection with 
this special allowance. 

(e) Claims—formal and informal. For-
mal claims for this special allowance 
must be filed on a form prescribed by 
the Secretary of Veterans Affairs. 
When informal claims or inquiries as 
to eligibility are received, the appro-
priate application form shall be pro-
vided. In such cases, the date of receipt 
of the informal claim or inquiry will be 
accepted as the date of claim for this 

special allowance if a formal claim on 
the prescribed form is received within 
one year from that date. 

(f) Retroactivity and effective dates. 
There is no time limit for filing a 
claim for this special allowance. Upon 
the filing of a claim, benefits shall be 
payable for all periods of eligibility be-
ginning on or after the first day of the 
month in which the claimant first be-
came eligible for this special allow-
ance, except that no payment may be 
made for any period prior to January 1, 
1983. 

(Authority: Sec. 156, Pub. L. 97–377, 96 Stat. 
1830, 1920 (1982)) 

[49 FR 21709, May 23, 1984, as amended at 54 
FR 26030, June 21, 1989; 60 FR 20643, Apr. 27, 
1995] 

§ 3.813 Interim benefits for disability 
or death due to chloracne or 
porphyria cutanea tarda. 

(a) Disability benefits. Except as pro-
vided in paragraph (c) of this section, a 
veteran who served in the active mili-
tary, naval or air service in the Repub-
lic of Vietnam during the Vietnam era, 
and who suffers from chloracne or 
porphyria cutanea tarda which became 
manifest within one year after the date 
of the veteran’s most recent departure 
from the Republic of Vietnam during 
such service, shall be paid interim dis-
ability benefits under this section in 
the same manner and to the same ex-
tent that compensation would be pay-
able if such disabilities were service- 
connected. 

(b) Death benefits. Except as provided 
in paragraph (c) of this section, if a 
veteran described in paragraph (a) of 
this section dies as a result of 
chloracne or porphyria cutanea tarda, 
the veteran’s survivors shall be paid in-
terim death benefits under this section 
based upon the same elgibility require-
ments and at the same rates that de-
pendency and indemnity compensation 
would be payable if the death were 
service-connected. 

(c) Exceptions. Benefits under this 
section are not payable for any month 
for which compensation or dependency 
and indemnity compensation is payable 
for the same disability or death, nor 
are benefits payable under this section 
(1) when there is affirmative evidence 
that the disease was not incurred by 

VerDate Mar<15>2010 14:46 Sep 09, 2014 Jkt 232146 PO 00000 Frm 00356 Fmt 8010 Sfmt 8010 Y:\SGML\232146.XXX 232146w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-01-29T14:00:35-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




