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(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing an aid, benefit, or service. 

(2) Aids, benefits, and services, to be 
equally effective, are not required to 
produce the identical result or level of 
achievement for handicapped and non-
handicapped persons, but must give 
handicapped persons equal opportunity 
to obtain the same result, to gain the 
same benefit, or to reach the same 
level of achievement, in the most inte-
grated setting appropriate to the per-
son’s needs. 

(3) Despite the existence of separate 
or different aid, benefits, or services 
provided in accordance with this part, 
a recipient may not deny a qualified 
handicapped person the opportunity to 
participate in aid, benefits, or services 
that are not separate or different. 

(4) A recipient may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration that: 

(i) Have the effect of subjecting 
qualified handicapped persons to dis-
crimination on the basis of handicap, 

(ii) Have the purpose or effect of de-
feating or substantially impairing ac-
complishment of the objectives of the 
recipient’s program or activity with re-
spect to handicapped persons, or 

(iii) Perpetuate the discrimination of 
another recipient if both recipients are 
subject to common administrative con-
trol or are agencies of the same State. 

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make 
selections that: 

(i) Have the effect of excluding handi-
capped persons from, deny them the 
benefits of, or otherwise subject them 
to discrimination under any program 
or activity that receives Federal finan-
cial assistance, or 

(ii) Have the purpose or effect of de-
feating or substantially impairing the 
accomplishment of the objective of the 
program or activity with respect to 
handicapped persons. 

(6) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving Federal 
financial assistance includes any aid, 
benefit, or service provided in or 

through a facility that has been con-
structed, expanded, altered, leased or 
rented, or otherwise acquired, in whole 
of in part, with Federal financial as-
sistance. 

(c) Aid, benefits, or services limited by 
Federal law. The exclusion of nonhandi-
capped persons or the exclusion of a 
specific class of handicapped persons 
from aid, benefits, or services limited 
by Federal statute or Executive order 
to a different class of handicapped per-
sons is not prohibited by this part. 

(d) Special communication. Recipients 
shall take appropriate action to ensure 
that communications with their appli-
cants, employees, and beneficiaries are 
available to persons with impaired vi-
sion and hearing. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.405 Assurances required. 

(a) Assurances. An applicant for Fed-
eral financial assistance to which this 
part applies shall submit an assurance 
on a form specified by the Secretary, 
that the program or activity will be op-
erated in compliance with this part. 

(b) Duration of obligation. (1) When 
Federal financial assistance is ex-
tended in the form of real property or 
structures on the property, the assur-
ance will obligate the recipient or, in 
the case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
for the purpose for which Federal fi-
nancial assistance is extended or for 
another purpose involving the provi-
sions of similar services or benefits. 

(2) Where Federal financial assist-
ance is extended to provide personal 
property, the assurance will obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases the assurance 
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Extent of application to institution 
or facility. An assurance shall apply to 
the entire institution or facility. 

(d) Covenants. (1) Where Federal fi-
nancial assistance is provided in the 
form of real property or interest in the 
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property from the Agency, the instru-
ment effecting or recording this trans-
fer shall contain a covenant running 
with the land to assure nondiscrimina-
tion for the period during which the 
real property is used for a purpose for 
which the Federal financial assistance 
is extended or for another purpose in-
volving the provisions of similar serv-
ices or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any 
subsequent transfer of property. 

(3) Where Federal financial assist-
ance is provided in the form of real 
property or interest in the property 
from the Agency, the covenant shall 
also include a condition coupled with a 
right to be reserved by the Agency to 
revert title to the property if there is a 
breach of the covenant. If a transferree 
of real property proposes to mortgage 
or otherwise encumber the real prop-
erty as security for financing construc-
tion of new, or improvement of exist-
ing, facilities on the property for the 
purpose for which the property was 
transferred, the Secretary may, upon 
request of the transferee and if nec-
essary to accomplish such financing 
and upon such conditions as considered 
appropriate, agree to forbear the exer-
cise of the right to revert title for as 
long as the lien of the mortgage or 
other encumbrance remains effective. 

(e) Other methods of enforcement. (1) 
Recipients are required to keep such 
records as the responsible VA official 
deems necessary for complete and ac-
curate compliance reports. VA can 
specify intervals for reporting and pre-
scribe the form and content of informa-
tion required to ascertain whether the 
recipient has complied or is complying 
with the law. 

(2) Periodic compliance reviews of 
training establishments will be con-
ducted by VA compliance officers. Dur-
ing these reviews recipients are re-
quired to permit access by VA compli-
ance officers during normal business 
hours to such of their books, records, 
accounts, facilities and other sources 
of information including interviews 

with personnel and trainees as may be 
pertinent to ascertain compliance with 
the law. 

(3) From study of documentation, re-
sults of interviews, and observation of 
activities during tours of facilities, 
compliance officers will evaluate re-
cipients’ compliance status. 

[45 FR 63268, Sept. 24, 1980, as amended at 51 
FR 10385, Mar. 26, 1986; 68 FR 51370, Aug. 26, 
2003] 

§ 18.406 Remedial action, voluntary ac-
tion and self-evaluation. 

(a) Remedial action. (1) If the Sec-
retary finds that a recipient has dis-
criminated against qualified persons on 
the basis of handicap in violation of 
section 504 or this part, the recipient 
shall take such remedial action as the 
Secretary considers necessary to over-
come the effects of the discrimination. 

(2) Where a recipient is found to have 
discriminated against qualified persons 
on the basis of handicap in violation of 
section 504 or this part and where an-
other recipient exercises control over 
the recipient that has discriminated, 
the Secretary, where appropriate, may 
require either or both recipients to 
take remedial action. 

(3) The Secretary may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504 
or this part, require a recipient to take 
remedial action with respect to: 

(i) Handicapped persons who are no 
longer participants in the recipient’s 
program or activity but who were par-
ticipants in the program or activity 
when such discrimination occurred; 

(ii) Handicapped persons who would 
have been participants in the program 
or activity had the discrimination not 
occurred; or 

(iii) Handicapped persons presently 
in the program or activity, but not re-
ceiving full benefits or equal and inte-
grated treatment within the program 
or activity. 

(b) Voluntary action. A recipient may 
take steps, in addition to any action 
that is required by this part, to over-
come the effects of conditions that re-
sulted in limited participation in the 
recipient’s program or activity by 
qualified handicapped persons. 
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