
568 

38 CFR Ch. I (7–1–14 Edition) § 21.9570 

received a direct deposit for edu-
cational assistance provided under this 
chapter for any part of the certified en-
rollment period. 

(Authority: 38 U.S.C. 3323(c)) 

(f) Overpayment cases. VA will make a 
charge against entitlement for an over-
payment only if the overpayment is 
discharged in bankruptcy, is waived 
and not recovered, or is compromised. 

(1) If the overpayment is discharged 
in bankruptcy or is waived and not re-
covered, the charge against entitle-
ment will be the appropriate rate for 
the elapsed period covered by the over-
payment (exclusive of interest, admin-
istrative costs of collection, court 
costs and marshal fees). 

(2) If the overpayment is com-
promised and the compromise offer is 
less than the amount of interest, ad-
ministrative costs of collection, court 
costs and marshal fees, the charge 
against entitlement will be at the ap-
propriate rate for the elapsed period 
covered by the overpayment (exclusive 
of interest, administrative costs of col-
lection, court costs and marshal fees). 

(3) If the overpayment is com-
promised and the compromise offer is 
equal to or greater than the amount of 
interest, administrative costs of collec-
tion, court costs and marshal fees, the 
charge against entitlement will be de-
termined by— 

(i) Subtracting from the sum paid in 
the compromise offer the amount at-
tributable to interest, administrative 
costs of collection, court costs and 
marshal fees; 

(ii) Subtracting the remaining 
amount of the overpayment balances 
as determined in paragraph (f)(3)(i) of 
this section from the amount of the 
original overpayment (exclusive of in-
terest, administrative costs of collec-
tion, course costs and marshal fees); 

(iii) Dividing the result obtained in 
paragraph (f)(3)(ii) of this section from 
the amount of the original overpay-
ment (exclusive of interest, adminis-
trative costs of collection, court costs 
and marshal fees); and 

(iv) Multiplying the percentage ob-
tained in paragraph (f)(3)(iii) of this 
section by the amount of entitlement 

otherwise chargeable for the period of 
the original overpayment. 

(Authority: 38 U.S.C. 3034(a), 38 U.S.C. 
3323(a), 3685) 

TRANSFER OF ENTITLEMENT TO BASIC 
EDUCATIONAL ASSISTANCE TO DEPEND-
ENTS 

§ 21.9570 Transfer of entitlement. 

An individual entitled to educational 
assistance under 38 U.S.C. chapter 33 
based on his or her own active duty 
service, and who is approved by a serv-
ice department to transfer entitlement, 
may transfer up to a total of 36 months 
of his or her entitlement to a depend-
ent (or among dependents). A trans-
feror may not transfer an amount of 
entitlement that is greater than the 
entitlement he or she has available at 
the time of transfer. 

(a) Application of sections in subpart P 
to individuals in receipt of transferred en-
titlement. In addition to the rules in 
this section, the following sections 
apply to a dependent in the same man-
ner as they apply to the individual 
from whom entitlement was trans-
ferred. 

(1) Definitions. Section 21.9505—Defi-
nitions. 

(Authority: 38 U.S.C. 3319) 

(2) Claims and applications. Section 
21.9510—Claims, VA’s duty to assist, 
and time limits. 

(Authority: 38 U.S.C. 3319) 

(3) Eligibility. 
(i) Section 21.9530—Eligibility time 

limit, paragraphs (d) and (e) only; and 
(ii) Section 21.9535—Extended period 

of eligibility, except that extensions to 
dependents are subject to the trans-
feror’s right to revoke or modify trans-
fer at any time and that VA may only 
extend a child’s ending date to the date 
the child attains age 26. 

(Authority: 38 U.S.C. 3319) 

(4) Entitlement. 
(i) Section 21.9550—Entitlement; 
(ii) Section 21.9555—Entitlement to 

supplemental educational assistance; 
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(iii) Section 21.9560—Entitlement 
charges. 

(Authority: 38 U.S.C. 3319) 

(5) Counseling. 
(i) Section 21.9580—Counseling; 
(ii) Section 21.9585—Travel expenses. 

(Authority: 38 U.S.C. 3319) 

(6) Approved programs of education and 
courses. 

(i) Section 21.9590—Approved pro-
grams of education and courses; 

(ii) Section 21.9600—Overcharges. 

(Authority: 38 U.S.C. 3319) 

(7) Payments—Educational assistance. 
(i) Section 21.9620—Educational as-

sistance; 
(ii) Section 21.9625—Beginning dates, 

except for paragraphs (e) and (h); 
(iii) Section 21.9630—Suspension or 

discontinuance of payments; 
(iv) Section 21.9635—Discontinuance 

dates, except for paragraphs (n) and (o); 
(v) Section 21.9640—Rates of payment 

of educational assistance; 
(vi) Section 21.9650—Increase in edu-

cational assistance; 
(vii) Section 21.9655—Rates of supple-

mental educational assistance; 
(viii) Section 21.9660—Rural reloca-

tion benefit; 
(ix) Section 21.9665—Reimbursement 

for licensing or certification tests; 
(x) Section 21.9670—Work-study al-

lowance; 
(xi) Section 21.9675—Conditions that 

result in reduced rates or no payment; 
(xii) Section 21.9680—Certifications 

and release of payments; 
(xiii) Section 21.9685—Tutorial assist-

ance; 
(xiv) Section 21.9690—Nonduplication 

of educational assistance; 
(xv) Section 21.9695—Overpayments, 

except that the dependent and trans-
feror are jointly and severally liable 
for any amount of overpayment of edu-
cational assistance to the dependent; 
and 

(Authority: 38 U.S.C. 3319) 

(xvi) Section 21.9700—Yellow Ribbon 
Program. 

(Authority: 38 U.S.C. 3317) 

(8) Pursuit of courses. 

(i) Section 21.9710—Pursuit; 
(ii) Section 21.9715—Advance pay-

ment certification; 
(iii) Section 21.9720—Certification of 

enrollment; 
(iv) Section 21.9725—Progress and 

conduct; 
(v) Section 21.9735—Other required re-

ports; 
(vi) Section 21.9740—False, late, or 

missing reports; and 
(vii) Section 21.9745—Reporting fee. 

(Authority: 38 U.S.C. 3319) 

(9) Course assessment. Section 21.9750— 
Course measurement. 

(Authority: 38 U.S.C. 3319) 

(10) Administrative. Section 21.9770— 
Administrative. 

(Authority: 38 U.S.C. 3319) 

(b) Eligible dependents. (1) An indi-
vidual transferring entitlement under 
this section may transfer entitlement 
to: 

(i) The individual’s spouse; 
(ii) One or more of the individual’s 

children; or 
(iii) A combination of the individuals 

referred to in paragraphs (b)(1)(i) and 
(ii) of this section. 

(2) A spouse must meet the definition 
of spouse in § 3.50(a) of this chapter at 
the time of transfer. 

(3) A child must meet the definition 
of child in § 3.57 of this chapter at the 
time of transfer. The transferor must 
make the required designation shown 
in § 21.9570(d)(1) before the child attains 
the age of 23. 

(4) A stepchild, who meets VA’s defi-
nition of child in § 3.57 of this chapter 
at the time of transfer and who is tem-
porarily not living with the transferor, 
remains a member of the transferor’s 
household if the actions and intentions 
of the stepchild and transferor estab-
lish that normal family ties have been 
maintained during the temporary ab-
sence. 

(Authority: 38 U.S.C. 3319) 

(c) Timeframe during which an indi-
vidual may transfer entitlement. An indi-
vidual approved by his or her military 
department to transfer entitlement 
may do so at any time while serving as 
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a member of the Armed Forces, subject 
to the transferor’s 15-year period of eli-
gibility as provided in § 21.9530. 

(Authority: 38 U.S.C. 3319) 

(d) Designating dependents; designating 
the amount to transfer; and period of 
transfer. (1) An individual transferring 
entitlement under this section must: 

(i) Designate the dependent or de-
pendents to whom such entitlement is 
being transferred; 

(ii) Designate the number of months 
of entitlement to be transferred to 
each dependent; and 

(iii) Specify the beginning date and 
ending date of the period for which the 
transfer is effective for each dependent. 

(2) VA will accept the transferor’s 
designations as shown on any docu-
ment signed by the transferor that 
shows the information required in 
paragraphs (d)(1)(i) through (d)(1)(iii) of 
this section. 

(Authority: 38 U.S.C. 3319) 

(e) Maximum months of entitlement 
transferable. (1) The maximum amount 
of entitlement a transferor may trans-
fer is the lesser of: 

(i) Thirty-six months of his or her en-
titlement; or 

(ii) The maximum amount authorized 
by the Secretary of the military de-
partment concerned; or 

(iii) The amount of entitlement he or 
she has available at the time of trans-
fer. 

(2) The transferor may transfer up to 
the maximum amount of transferable 
entitlement: 

(i) To one dependent; or 
(ii) Divided among his or her des-

ignated dependents in any manner he 
or she chooses. 

(Authority: 38 U.S.C. 3319) 

(f) Revocation of transferred entitle-
ment. (1) A transferor may revoke any 
unused portion of transferred entitle-
ment at any time by submitting a writ-
ten notice to both the Secretary of 
Veterans Affairs and the Secretary of 
the military department concerned 
that initially approved the transfer of 
entitlement. VA will accept a copy of 
the written notice addressed to the 

military department as sufficient writ-
ten notification to VA. 

(2) The revocation will be effective 
the later of— 

(i) The date VA receives the notice of 
revocation; or 

(ii) The date the military department 
concerned receives the notice of rev-
ocation. 

(Authority: 38 U.S.C. 3319) 

(g) Modifying a transfer of entitlement. 
(1) A transferor may modify the des-
ignations he or she made under para-
graph (d) of this section at any time. 
Any modification made will apply only 
with respect to unused transferred en-
titlement. The transferor must submit 
a written notice to both the Secretary 
of Veterans Affairs and the Secretary 
of the military department concerned 
that initially approved the transfer of 
entitlement. VA will accept a copy of 
the written notice addressed to the 
military department as sufficient writ-
ten notification to VA. 

(2) The modification will be effective 
the later of— 

(i) The date VA receives the notice of 
modification; or 

(ii) The date the military department 
concerned receives the notice of modi-
fication. 

(Authority: 38 U.S.C. 3319) 

(h) Prohibition on treatment of trans-
ferred entitlement as marital property. 
Entitlement transferred under this sec-
tion may not be treated as marital 
property, or the asset of a marital es-
tate, subject to division in a divorce or 
other civil proceeding. 

(Authority: 38 U.S.C. 3319) 

(i) Entitlement charge to transferor. VA 
will reduce the transferor’s entitle-
ment at the rate of 1 month of entitle-
ment for each month of transferred en-
titlement used by a dependent or de-
pendents. 

(Authority: 38 U.S.C. 3319) 

(j) Secondary school diploma (or equiva-
lency certificate). Children who have 
reached age 18 and spouses may use 
transferred entitlement to pursue and 
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complete the requirements of a sec-
ondary school diploma (or equivalency 
certificate). 

(Authority: 38 U.S.C. 3319) 

(k) Rate of payment of educational as-
sistance. VA will apply the rules in 
§ 21.9640 (and §§ 21.9650 and 21.9655 when 
applicable) to determine the edu-
cational assistance rate that would 
apply to the transferor. VA will pay 
the dependent and/or the dependent’s 
institution of higher learning (or 
school, educational institution, or in-
stitution as defined in § 21.4200(a) if the 
dependent is using transferred entitle-
ment to pursue and complete the re-
quirements of a secondary school di-
ploma or equivalency certificate) the 
amounts of educational assistance pay-
able under 38 U.S.C. chapter 33 in the 
same manner and at the same rate as if 
the transferor were enrolled in the de-
pendent’s program of education, except 
that VA will— 

(1) Disregard the fact that either the 
transferor or the dependent child is (or 
both are) on active duty, and pay the 
veteran rate to a dependent child; 

(2) Pay the veteran rate to a sur-
viving spouse; and 

(3) Proportionally adjust the pay-
ment amounts, other than the book 
stipend, a dependent would otherwise 
receive under § 21.9640 if the depend-
ent’s months of entitlement will ex-
haust during the certified enrollment 
period, by— 

(i) Determining the amount of estab-
lished charges the dependent would 
otherwise be eligible to receive for the 
entire enrollment period, then dividing 
this amount by the number of days in 
the dependent’s quarter, semester, or 
term, as applicable, to determine the 
dependent’s daily rate, then deter-
mining the actual amount of estab-
lished charges to be paid by multi-
plying the dependent’s daily rate by his 
or her remaining months and days of 
entitlement to educational assistance 
as provided under § 21.9570; and 

(ii) Discontinuing the dependent’s 
monthly housing allowance effective as 
of the date the dependent’s months and 
days of entitlement exhausts. 

(Authority: 38 U.S.C. 3319) 

(l) Transferor fails to complete required 
service contract that afforded participa-
tion in the transferability program. (1) 
Dependents are not eligible for trans-
ferred entitlement if the transferor 
fails to complete the amount of service 
he or she agreed to serve in the Armed 
Forces in order to participate in the 
transferability program, unless— 

(i) The transferor did not complete 
the service due to: 

(A) His or her death; 
(B) A medical condition that 

preexisted such service on active duty 
and that the Secretary of the military 
department concerned determines is 
not service-connected; 

(C) A hardship, as determined by the 
Secretary of the military concerned; or 

(D) A physical or mental condition 
that was not characterized as a dis-
ability and did not result from the in-
dividual’s own willful misconduct but 
interfered with the individual’s per-
formance of duty, as determined by the 
Secretary of the military department 
concerned; or 

(ii) The transferor is considered to 
have completed his or her service 
agreement as a result of being dis-
charged for— 

(A) A disability; or 
(B) A reduction in force. 
(2) VA will treat all payments of edu-

cational assistance to dependents as 
overpayments if the transferor does 
not complete the required service un-
less the transferor does not complete 
the required service due to one of the 
reasons stated in paragraph (l)(1)(i) of 
this section or the transferor was not 
discharged for one of the reasons stated 
in paragraph (l)(1)(ii) of this section. 

(Authority: 38 U.S.C. 3034(a), 3311(c)(4), 3319) 

(m) Dependent is eligible for edu-
cational assistance under this section and 
is eligible for educational assistance under 
38 U.S.C. chapter 33 based on his or her 
own service. Dependents who are eligi-
ble for payment of educational assist-
ance through transferred entitlement 
and are eligible for payment under 38 
U.S.C. chapter 33 based on their own 
active service: 

(1) May receive educational assist-
ance payable under this section and 
educational assistance payable based 

VerDate Mar<15>2010 10:55 Sep 08, 2014 Jkt 232147 PO 00000 Frm 00581 Fmt 8010 Sfmt 8010 Y:\SGML\232147.XXX 232147pm
an

gr
um

 o
n 

D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



572 

38 CFR Ch. I (7–1–14 Edition) § 21.9580 

on their own active duty service for the 
same course; and 

(2) Are not subject to the 48 months 
limit on training provided for in 
§ 21.4020 when combining transferred 
entitlement with their own entitle-
ment earned under 38 U.S.C. chapter 33 
as long as the only educational assist-
ance paid is under 38 U.S.C. chapter 33. 
If the dependent is awarded edu-
cational assistance under another pro-
gram listed in § 21.4020 (other than 38 
U.S.C. chapter 33), the 48 months limit 
on training will apply. 

(Authority: 38 U.S.C. 3034(a), 3319, 3322, 
3323(a), 3695) 

COUNSELING 

§ 21.9580 Counseling. 

An individual may receive counseling 
from VA before beginning training and 
during training. VA will apply the pro-
visions of § 21.7100 to beneficiaries 
under 38 U.S.C. chapter 33 in the same 
manner as they are applied to individ-
uals under 38 U.S.C. chapter 30. 

(Authority: 38 U.S.C. 3034(a), 3323(a), 3697A) 

§ 21.9585 Travel expenses. 

VA will not pay for any costs of trav-
el to and from the place of counseling 
regardless of whether the individual re-
quests educational and vocational 
counseling or whether the counseling is 
required. 

(Authority: 38 U.S.C. 111, 3323(c)) 

APPROVED PROGRAMS OF EDUCATION AND 
COURSES 

§ 21.9590 Approved programs of edu-
cation and courses. 

(a) Payments of educational assist-
ance are based on pursuit of a program 
of education. In order to receive edu-
cational assistance under 38 U.S.C. 
chapter 33, an eligible individual 
must— 

(1) Be pursuing an approved program 
of education; 

(2) Be pursuing refresher, remedial, 
or deficiency courses as these courses 
are defined in § 21.7020(b); 

(3) Be pursuing other preparatory or 
special education or training courses 
necessary to enable the individual to 

pursue an approved program of edu-
cation; 

(4) Have taken an approved licensing 
or certification test, for which he or 
she is requesting reimbursement; or 

(5) Be an individual who has taken a 
course for which the individual re-
ceived tuition assistance provided 
under a program administered by the 
Secretary of a military department 
under 10 U.S.C. 2007(a) or (c), for which 
the individual is requesting edu-
cational assistance for the amount of 
established charges not covered by 
military tuition assistance. 

(Authority: 38 U.S.C. 3313, 3323(a), 3689) 

(b) Approval of the selected program of 
education. Subject to paragraph (a), VA 
will approve a program of education 
under 38 U.S.C. chapter 33 selected by 
the individual if: 

(1) The program meets the definition 
of a program of education in § 21.9505; 

(2) Except for a program consisting of 
a licensing or certification test, the 
program has an educational, voca-
tional, or professional objective as de-
scribed in § 21.7020(b)(13) or (22); 

(3) The courses, subjects, or licensing 
or certification tests in the program 
are approved for VA training; and 

(4) Except for a program consisting of 
a licensing or certification test de-
signed to help the individual maintain 
employment in a vocation or profes-
sion, the individual is not already 
qualified for the objective of the pro-
gram. 

(Authority: 38 U.S.C. 3034(a), 3323(a), 3471, 
3689) 

(c) Change of program. In determining 
whether an individual may change his 
or her selected program of education, 
VA will apply the provisions of 
§ 21.4234. 

(d) Programs not authorized under 38 
U.S.C. chapter 33. If an individual elect-
ed to receive benefits under 38 U.S.C. 
chapter 33 by relinquishing eligibility 
under 38 U.S.C. chapter 30, or 10 U.S.C. 
chapter 1606 or 1607, and the eligible in-
dividual requests educational assist-
ance for a program of education that is 
not authorized to be available to the 
individual under the provisions of 38 
U.S.C. chapter 33, but is available 
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