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fully within the term of the loan in ac-
cordance with any generally recognized 
plan of amortization requiring approxi-
mately equal monthly payments. The 
loan shall not be payable on demand or 
at sight or presentation, or at a time 
not specified or computable from the 
language in the evidence of indebted-
ness, or on a renewal basis at the op-
tion of the holder. The first payment 
may be deferred not longer than 2 
months from the date the loan is 
closed. 

(b) No guaranteed loan security in-
strument shall contain any provision 
giving the holder a right to declare the 
loan due or otherwise to declare a de-
fault if the holder ‘‘shall feel insecure’’ 
or upon the occurrence of any similar 
condition at the holder’s option, with-
out regard to any act or omission by 
the debtor. 

(c) The debtor shall have the right, 
without penalty or fee, to prepay all or 
not less than one installment of the in-
debtedness at any time. Credit for any 
partial prepayment made on other than 
an installment due date may be post-
poned to the next installment due date. 
The holder and the debtor may agree at 
any time that any prepayment not pre-
viously applied in satisfaction of ma-
tured installments shall be reapplied 
for the purpose of curing or preventing 
any subsequent default. Any prepay-
ment in full of the indebtedness (un-
paid principal balance plus earned in-
terest) shall be credited on the date re-
ceived. In determining the amount re-
quired to prepay the indebtedness in 
full the holder of the loan shall exclude 
all unearned interest or discount. 

(d) Subject to paragraph (a) of this 
section any amounts which under the 
terms of a loan do not become due and 
payable on or before the last maturity 
date permissible for loans of its class 
under the limitations contained in 
§ 36.4204 shall automatically fall due on 
such date. 

§ 36.4212 Interest rates and late 
charges. 

(a) In guaranteeing or insuring loans 
under 38 U.S.C. chapter 37, the Sec-
retary may elect to require that such 
loans either bear interest at a rate that 
is agreed upon by the veteran and the 
lender, or bear interest at a rate not in 

excess of a rate established by the Sec-
retary. The Secretary may, from time 
to time, change that election by pub-
lishing a notice in the FEDERAL REG-
ISTER. Provided, however, that the in-
terest rate of a loan for the purpose of 
an interest rate reduction under 38 
U.S.C. 3712(a)(1)(F) must be less than 
the interest rate of the VA loan being 
refinanced. This paragraph (a) does not 
apply in the case of an adjustable rate 
mortgage being refinanced with a fixed 
rate loan. 

(Authority: 38 U.S.C. 3703, 3712) 

(b) For loans bearing an interest rate 
agreed upon by the veteran and the 
lender, the veteran may pay reasonable 
discount points in connection with the 
loan. The discount points may not be 
included in the loan amount, except for 
interest rate reduction refinancing 
loans under 38 U.S.C. 3712(a)(1)(F). 

(Authority: 38 U.S.C. 3703, 3712) 

(c) The rate of interest in instru-
ments securing the indebtedness for all 
loans may be expressed in terms of add- 
on or discount. 

(Authority: 38 U.S.C. 3710, 3712) 

(d) Interest in excess of the rate re-
ported by the lender when requesting 
evidence of guaranty or insurance shall 
not be payable on any advance, or in 
the event of any delinquency or de-
fault; Provided, that a late charge not 
in excess of an amount equal to 4 per-
cent of any installment paid more than 
15 days after due date shall not be con-
sidered a violation of this limitation. 

(Authority: 38 U.S.C. 3712) 

(e) Adjustable rate mortgage loans 
which comply with the requirements of 
this paragraph are eligible for guar-
anty. 

(1) Interest rate index. Changes in the 
interest rate charged on an adjustable 
rate mortgage must correspond to 
changes in the weekly average yield on 
one year (52 week) Treasury bills ad-
justed to a constant maturity. Yields 
on one year Treasury bills at ‘‘constant 
maturity’’ are interpolated by the 
United States Treasury from the daily 
yield curve. This curve, which relates 
the yield on the security to its time to 
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maturity, is based on the closing mar-
ket bid yields on actively traded one 
year Treasury bills in the over-the- 
counter market. The weekly average 
one year constant maturity Treasury 
bill yields are published by the Federal 
Reserve Board of the Federal Reserve 
System. The Federal Reserve Statis-
tical Release Report H.15 (519) is re-
leased each Monday. These one year 
constant maturity Treasury bill yields 
are also published monthly in the Fed-
eral Reserve Bulletin, published by the 
Federal Reserve Board of the Federal 
Reserve System, as well as quarterly in 
the Treasury Bulletin, published by the 
Department of the Treasury. 

(2) Frequency of interest rate changes. 
Interest rate adjustments must occur 
on an annual basis, except that the 
first adjustment may occur not sooner 
than 12 months nor later than 18 
months from the date of the borrower’s 
first mortgage payment. The adjusted 
rate will become effective the first day 
of the month following the adjustment 
date; the first monthly payment at the 
new rate will be due on the first day of 
the following month. To set the new in-
terest rate, the lender will determine 
the change between the initial (i.e., 
base) index figure and the current 
index figure. The initial index figure 
shall be the most recent figure avail-
able before the date of mortgage loan 
origination. The current index figure 
shall be the most recent index figure 
available 30 days before the date of 
each interest rate adjustment. 

(3) Method of rate changes. Interest 
rate changes may only be implemented 
through adjustments to the borrower’s 
monthly payments. 

(4) Initial rate and magnitude of 
changes. The initial contract interest 
rate of an adjustable rate mortgage 
shall be agreed upon by the lender and 
the veteran. The rate must be reflec-
tive of adjustable rate lending. Annual 
adjustments in the interest rate shall 
be set at a certain spread or margin 
over the interest rate index prescribed 
in paragraph (e)(1) of this section. Ex-
cept for the initial rate, this margin 
shall remain constant over the life of 
the loan. Annual adjustments to the 
contract interest rate shall correspond 
to annual changes in the interest rate 

index, subject to the following condi-
tions and limitations: 

(i) No single adjustment to the inter-
est rate may result in a change in ei-
ther direction of more than one per-
centage point from the interest rate in 
effect for the period immediately pre-
ceding that adjustment. Index changes 
in excess of one percentage point may 
not be carried over for inclusion in an 
adjustment in a subsequent year. Ad-
justments in the effective rate of inter-
est over the entire term of the mort-
gage may not result in a change in ei-
ther direction of more than five per-
centage points from the initial con-
tract interest rate. 

(ii) At each adjustment date, changes 
in the index interest rate, whether in-
creases or decreases, must be trans-
lated into the adjusted mortgage inter-
est rate, rounded to the nearest one- 
eighth of one percent, up or down. For 
example, if the margin is 2 percent and 
the new index figure is 6.06 percent, the 
adjusted mortgage interest rate will be 
8 percent. If the margin is 2 percent 
and the new index figure is 6.07 per-
cent, the adjusted mortgage interest 
rate will be 81⁄8 percent. 

(5) Pre-loan disclosure. The lender 
shall explain fully and in writing to the 
borrower, no later than on the date 
upon which the lender provides the pro-
spective borrower with a loan applica-
tion, the nature of the obligation 
taken. The borrower shall certify in 
writing that he or she fully under-
stands the obligation and a copy of the 
signed certification shall be placed in 
the loan folder and included in the loan 
submission to VA. Such lender disclo-
sure must include the following items: 

(i) The fact that the mortgage inter-
est rate may change, and an expla-
nation of how changes correspond to 
changes in the interest rate index; 

(ii) Identification of the interest rate 
index, its source of publication and 
availability; 

(iii) The frequency (i.e., annually) 
with which interest rate levels and 
monthly payments will be adjusted, 
and the length of the interval that will 
precede the initial adjustment; and 

(iv) A hypothetical monthly payment 
schedule that displays the maximum 
potential increases in monthly pay-
ments to the borrower over the first 

VerDate Mar<15>2010 10:55 Sep 08, 2014 Jkt 232147 PO 00000 Frm 00648 Fmt 8010 Sfmt 8010 Y:\SGML\232147.XXX 232147pm
an

gr
um

 o
n 

D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



639 

Department of Veterans Affairs § 36.4217 

five years of the mortgage, subject to 
the provisions of the mortgage instru-
ment. 

(6) Annual disclosure. At least 25 days 
before any adjustment to a borrower’s 
monthly payment may occur, the lend-
er must provide a notice to the bor-
rower which sets forth the date of the 
notice, the effective date of the change, 
the old interest rate, the new interest 
rate, the new monthly payment 
amount, the current index and the date 
it was published, and a description of 
how the payment adjustment was cal-
culated. A copy of the annual disclo-
sure shall be made a part of the lend-
er’s permanent record on the loan. 

(Authority: 38 U.S.C. 3707, 3712) 

[60 FR 38257, July 26, 1995] 

§ 36.4213 Capacity of parties. 
Nothing in the § 36.4200 series shall be 

construed to relieve any lender of re-
sponsibility for any loss caused by lack 
of legal capacity of any person to con-
tract, sell, convey or encumber, or by 
the existence of other legal disability 
or defects invalidating or rendering un-
enforceable in whole or in part either 
the loan obligation or the security 
therefor. 

§ 36.4214 Geographical limits. 
The site for any manufactured home 

purchased with a guaranteed loan must 
be located within the United States of 
America, which for the purposes of 38 
U.S.C. 3712 comprises the several 
States, the Territories and possessions 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico and the Commonwealth of the 
Northern Mariana Islands. 

[46 FR 43670, Aug. 31, 1981, as amended at 48 
FR 1717, Jan. 14, 1983] 

§ 36.4215 Maintenance of records. 
(a) The holder shall maintain a 

record of the amounts of payments re-
ceived on the obligation and disburse-
ments chargable thereto and the dates 
thereof. This record shall be main-
tained until the Secretary ceases to be 
liable as guarantor of the loan. For the 
purpose of any accounting with the 
Secretary or computation of claim 
against the Secretary, any holder who 

fails to maintain such record shall be 
presumed to have received on the dates 
due all sums which by the terms of the 
contract are payable prior to date of 
claim, and the burden of going forward 
with evidence and of ultimate proof of 
the contrary shall be on such holder. 

(b) The lender shall retain copies of 
all loan origination records on VA 
guaranteed loan for at least one year 
from the date of loan closing. Loan 
origination records include the loan ap-
plication, including any preliminary 
application, verifications of employ-
ment and deposit, all credit reports, in-
cluding preliminary credit reports, 
copies of each sales contract and 
addendums, letters of explanation for 
adverse credit items, discrepancies and 
the like, direct references from credi-
tors, correspondence with employers, 
appraisal reports, reports on other in-
spections of the property, and all clos-
ing papers and documents. 

(Authority: 38 U.S.C. 501, 3703(c)(1), 3712(g)) 

(c) The Secretary has the right to in-
spect, examine, or audit, at a reason-
able time and place, the records or ac-
counts of a lender or holder pertaining 
to loans guaranteed by the Secretary. 

(Recordkeeping requirements contained in 
§ 36.4215 were approved by the Office of Man-
agement and Budget under OMB control 
number 2900–0515) 

[36 FR 1253, Jan. 27, 1971, as amended at 40 
FR 13214, Mar. 25, 1975; 55 FR 34913, Aug. 27, 
1990] 

§ 36.4217 Delivery of notice. 

Any notice required by the § 36.4200 
series to be given the Secretary must 
be in writing or such other communica-
tions medium as may be approved by 
an official designated in § 36.4221(b) and 
delivered, by mail or otherwise, to the 
VA office at which the guaranty was 
issued, or to any changed address of 
which the holder has been given notice. 
Such notice must plainly identify the 
case by setting forth the name of the 
original veteran-obligor and the file 
number assigned to the case by the 
Secretary, if available, or otherwise 
the name and serial number of the vet-
eran. If mailed, the notice shall be by 
certified mail when so provided by the 
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