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section. If the Presiding Officer deter-
mines that compensation is necessary 
to accommodate the affected right, the 
cost of compensation shall be borne in 
the same manner that paragraph 
(k)(3)(iii) of this section prescribes for 
bearing the costs referenced there. If 
such right cannot be accommodated by 
reasonable compensation, or by protec-
tive orders or other procedures, and, as 
a result, materials required by this 
paragraph (k)(3) of this section cannot 
be provided, the Presiding Officer shall 
determine, in his/her discretion, wheth-
er evidence that relies upon the mate-
rials not provided shall be admissible 
or afforded limited weight. 

(4) Expedition. The offeror shall expe-
dite responses to requests made pursu-
ant to this section. Responses shall be 
served on the requesting party, and no-
tice thereof filed with the Secretary in 
accordance with the provisions of 
§ 3001.12, no later than 14 days after a 
request is made. 

[36 FR 396, Jan. 12, 1971, as amended at 45 FR 
65580, Oct. 3, 1980; 47 FR 12796, Mar. 25, 1982; 
50 FR 43392, Oct. 25, 1985; 51 FR 8827, Mar. 14, 
1986; 51 FR 14992, Apr. 22, 1986; 54 FR 35494, 
Aug. 28, 1989; 58 FR 38976, July 21, 1993; 62 FR 
45729, Aug. 29, 1997; 64 FR 67490, Dec. 2, 1999; 
65 FR 6543, Feb. 10, 2000; 67 FR 67563, Nov. 6, 
2002; 78 FR 36439, June 18, 2013] 

EFFECTIVE DATE NOTE: At 79 FR 33407, June 
10, 2014, § 3001.31 was amended by revising 
paragraphs (e) and (k)(4), effective July 10, 
2014. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 3001.31 Evidence. 

* * * * * 

(e) Designation of evidence from other Com-
mission dockets. (1) Participants may request 
that evidence received in other Commission 
proceedings be entered into the record of the 
current proceeding. These requests shall be 
made by motion, shall explain the purpose of 
the designation, and shall identify material 
by page and line or paragraph number. 

(2) In proceedings conducted under subpart 
D of this part, these requests must be made 
at least 6 days before the date for filing the 
participant’s direct case. Oppositions to mo-
tions for designations and/or requests for 
counter-designations shall be filed within 3 
days. Oppositions to requests for counter- 
designations are due within 2 days. 

(3) In all other proceedings subject to this 
section, these requests must, in the absence 
of extraordinary circumstances, be made at 
least 28 days before the date for filing the 

participant’s direct case. Oppositions to mo-
tions for designations and/or requests for 
counter-designations shall be filed within 14 
days. Oppositions to requests for counter- 
designations are due within 7 days. 

(4) In all proceedings subject to this sec-
tion, the moving participant must submit 
two copies of the identified material to the 
Secretary at the time requests for designa-
tions and counter-designations are made. 

* * * * * 

(k) * * * 
(4) Expedition. The offeror shall expedite re-

sponses to requests made pursuant to this 
section. Responses shall be served on the re-
questing party, and notice thereof filed with 
the Secretary in accordance with the provi-
sions of § 3001.12 no later than 3 days after a 
request is made under paragraph (e)(2) of this 
section or no later than 14 days after a re-
quest is made under paragraph (e)(3) of this 
section. 

§ 3001.31a In camera orders. 
(a) Definition. Except as hereinafter 

provided, documents and testimony 
made subject to in camera orders are 
not made a part of the public record, 
but are kept confidential, and only au-
thorized parties, their counsel, author-
ized Commission personnel, and court 
personnel concerned with judicial re-
view shall have access thereto. The 
right of the presiding officer, the Com-
mission, and reviewing courts to dis-
close in camera data to the extent nec-
essary for the proper disposition of the 
proceeding is specifically reserved. 

(b) In camera treatment of documents 
and testimony. Presiding officers shall 
have authority, but only in those un-
usual and exceptional circumstances 
when good cause is found on the record, 
to order documents or oral testimony 
offered in evidence whether admitted 
or rejected, to be placed in camera. The 
order shall specify the date on which in 
camera treatment expires and shall in-
clude: (1) A description of the docu-
ments and testimony; (2) a full state-
ment of the reasons for granting in 
camera treatment; and (3) a full state-
ment of the reasons for the date on 
which in camera treatment expires. Any 
party desiring, for the preparation and 
presentation of the case, to disclose in 
camera documents or testimony to ex-
perts, consultants, prospective wit-
nesses, or witnesses, shall make appli-
cation to the presiding officer setting 
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forth the justification therefor. The 
presiding officer, in granting such ap-
plication for good cause found, shall 
enter an order protecting the rights of 
the affected parties and preventing un-
necessary disclosure of information. In 
camera documents and the transcript of 
testimony subject to an in camera order 
shall be segregated from the public 
record and filed in a sealed envelope, 
bearing the title and docket number of 
the proceeding, the notation ‘‘In Cam-
era Record under § 3001.31a,’’ and the 
date on which in camera treatment ex-
pires. 

(c) Release of in camera information. In 
camera documents and testimony shall 
constitute a part of the confidential 
records of the Commission. However, 
the Commission, on its own motion or 
pursuant to a request, may make in 
camera documents and testimony avail-
able for inspection, copying, or use by 
any other governmental agency. The 
Commission shall, in such cir-
cumstances, give reasonable notice of 
the impending disclosure to the af-
fected party. However, such notice may 
be waived in extraordinary cir-
cumstances for good cause. 

(d) Briefing of in camera information. 
In the submittal of proposed findings, 
briefs, or other papers, counsel for all 
parties shall make a good faith at-
tempt to refrain from disclosing the 
specific details of in camera documents 
and testimony. This shall not preclude 
references in such proposed findings, 
briefs, or other papers to such docu-
ments or testimony including general-
ized statements based on their con-
tents. To the extent that counsel con-
sider it necessary to include specific 
details of in camera data in their pres-
entations, such data shall be incor-
porated in separate proposed findings, 
briefs, or other papers marked ‘‘con-
fidential,’’ which shall be placed in 
camera and become a part of the in cam-
era record. 

[44 FR 33880, June 13, 1979, as amended at 48 
FR 15901, Apr. 13, 1983; 58 FR 38976, July 21, 
1993; 78 FR 36439, June 18, 2013] 

§ 3001.32 Appeals from rulings of the 
presiding officer. 

(a) General policy. The Commission 
will not review a ruling of the pre-
siding officer prior to its consideration 

of the entire proceeding except in ex-
traordinary circumstances. This sec-
tion specifies the showing which par-
ticipants must make in order to appeal 
interlocutory rulings. 

(b) Appeals certified by the presiding of-
ficer. (1) Before the issuance of an ini-
tial decision pursuant to § 3001.39(a) or 
the certification of the record to the 
Commission pursuant to § 3001.38(a), 
rulings of the presiding officer may be 
appealed when the presiding officer 
certifies in writing that an interlocu-
tory appeal is warranted. The presiding 
officer shall not certify an appeal un-
less the officer finds that (i) the ruling 
involves an important question of law 
or policy concerning which there is 
substantial ground for difference of 
opinion and (ii) an immediate appeal 
from the ruling will materially ad-
vance the ultimate termination of the 
proceeding or subsequent review will be 
an inadequate remedy. 

(2) A request for the presiding officer 
to certify an appeal shall be made 
within 5 days after the presiding offi-
cer’s ruling has been issued. The re-
quest shall set forth with specificity 
the reasons that a participant believes 
that an appeal meets the criteria of 
paragraphs (b)(1) (i) and (ii) of this sec-
tion. Such requests shall also state in 
detail the legal, policy, and factual ar-
guments supporting the participant’s 
position that the ruling should be 
modified. If the appeal is from a ruling 
rejecting or excluding evidence, such 
request shall include a statement of 
the substance of the evidence which 
the participant contends would be ad-
duced by the excluded evidence and the 
conclusions intended to be derived 
therefrom. 

(3) The presiding officer may request 
responsive pleadings from other par-
ticipants prior to ruling upon the re-
quest to certify an appeal. 

(c) Appeals not certified by the pre-
siding officer. If the presiding officer de-
clines to certify an appeal, a partici-
pant who has requested certification 
may apply to the Commission for re-
view within 10 days. Unless the Com-
mission directs otherwise, its review of 
the application will be based on the 
record and pleadings filed before the 
presiding officer pursuant to paragraph 
(b) of this section. 
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