
270 

39 CFR Ch. I (7–1–14 Edition) § 952.16 

(1) The evidence to be offered in such 
place; 

(2) The names and addresses of the 
witnesses who will testify; and, 

(3) The reasons why such evidence 
cannot be produced at Arlington, VA. 

(b) The presiding officer shall give 
consideration to the convenience and 
necessity of the parties and witnesses 
and the relevance of the evidence to be 
offered. 

§ 952.16 Appearances. 

(a) Respondent may appear and be 
heard in person or by attorney. A No-
tice of Appearance must be filed by any 
attorney representing Respondent. 

(b) An attorney may practice before 
the Postal Service in accordance with 
applicable rules issued by the Judicial 
Officer. See 39 CFR Part 951. 

(c) When Respondent is represented 
by an attorney, all pleadings and other 
papers subsequent to the complaint 
shall be mailed to the attorney. 

(d) Withdrawal by any attorney rep-
resenting a party must be preceded by 
a motion to withdraw stating the rea-
sons therefore, and shall be granted in 
the discretion of the presiding officer. 
If a successor attorney is not appointed 
at the same time, withdrawing counsel 
shall provide adequate contact infor-
mation for Respondent. 

(e) Parties must promptly file a no-
tice of change of attorney. 

§ 952.17 Presiding officers. 

(a) The presiding officer at any hear-
ing shall be an Administrative Law 
Judge qualified in accordance with law 
or the Judicial Officer (39 U.S.C. 204). 
The Chief Administrative Law Judge 
shall assign cases. The Judicial Officer 
may, for good cause shown, preside at 
the hearing if an Administrative Law 
Judge is unavailable. 

(b) The presiding officer shall have 
authority to: 

(1) Administer oaths and affirma-
tions; 

(2) Examine witnesses; 
(3) Rule upon offers of proof, admissi-

bility of evidence, and matters of pro-
cedure; 

(4) Order any pleading amended upon 
motion of a party at any time prior to 
the close of the hearing; 

(5) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an inappropriate manner; 

(6) Require the filing of briefs or 
memoranda of law on any matter upon 
which he or she is required to rule; 

(7) Order prehearing conferences for 
the purpose of the settlement or sim-
plification of issues by the parties; 

(8) Order the proceeding reopened at 
any time prior to his or her decision 
for the receipt of additional evidence; 

(9) Render an initial decision, which 
becomes the final agency decision un-
less a timely appeal is taken, except 
that the Judicial Officer may issue a 
tentative or a final decision; 

(10) Rule on motion by either party, 
or on his or her own initiative, for a de-
termination on the written record in 
lieu of an oral hearing in his or her sole 
discretion; 

(11) Rule on motion by either party, 
or on his or her own initiative, to per-
mit a hearing to be conducted by tele-
phone, video conference, or other ap-
propriate means; 

(12) Rule upon applications and re-
quests filed under §§ 952.19 and 952.21; 
and 

(13) Exercise all other authority con-
ferred upon the presiding officer by the 
Administrative Procedure Act or other 
applicable law. 

§ 952.18 Evidence. 

(a) Except as otherwise provided in 
these rules, the Federal Rules of Evi-
dence shall govern. However, such rules 
may be relaxed to the extent that the 
presiding officer deems proper to en-
sure a fair hearing. The presiding offi-
cer may exclude irrelevant, immate-
rial, or repetitious evidence. 

(b) Testimony shall be under oath or 
affirmation and witnesses shall be sub-
ject to cross-examination. 

(c) Agreed statements of fact may be 
received in evidence. 

(d) Official notice, judicial notice or 
administrative notice of appropriate 
information may be taken in the dis-
cretion of the presiding officer. 

(e) Authoritative writings of the 
medical or other sciences may be ad-
mitted in evidence, but only through 
the testimony of expert witnesses or by 
stipulation. 
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(f) Lay testimonials may be received 
in evidence as proof of the efficacy or 
quality of any product, service, or 
thing sold through the mails, in the 
discretion of the presiding officer. 

(g) The written statement of a com-
petent witness may be received in evi-
dence provided that such statement is 
relevant to the issues, that the witness 
shall testify under oath at the hearing 
that the statement is in all respects 
true, and, in the case of expert wit-
nesses, that the statement correctly 
states the witness’s opinion or knowl-
edge concerning the matters in ques-
tion. 

(h) A party which objects to the ad-
mission of evidence shall explain the 
grounds for the objection. Formal ex-
ceptions to the rulings of the presiding 
officer are unnecessary. 

§ 952.19 Subpoenas. 

(a) General. Upon written request of 
either party filed with the Recorder or 
on his or her own initiative, the pre-
siding officer may issue a subpoena re-
quiring: 

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where the witness resides or is em-
ployed or transacts business in person, 
or at another location convenient for 
the witness that is specifically deter-
mined by the presiding officer; 

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of records. The produc-
tion by the witness at a deposition or 
hearing of records designated in the 
subpoena. 

(b) Voluntary cooperation. Each party 
is expected: 

(1) To cooperate and make available 
witnesses and evidence under its pos-
session, custody or control as re-
quested by the other party, without 
issuance of a subpoena, and 

(2) To secure voluntary production of 
desired third-party records whenever 
possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall to the extent 
practical be filed: 

(i) At the same time a request for 
deposition is filed; or 

(ii) Fifteen (15) days before a sched-
uled hearing where the attendance of a 
witness at a hearing is sought. 

(2) A request for a subpoena shall 
state the reasonable scope and rel-
evance to the case of the testimony 
and of any records sought. 

(3) The presiding officer, in his or her 
sole discretion, may honor requests for 
subpoenas not presented within the 
time limitations specified in this para-
graph. 

(d) Motion to quash or modify. (1) Upon 
written request by the person subpoe-
naed or by a party, the presiding offi-
cer may: 

(i) Quash or modify the subpoena if it 
is unreasonable, oppressive or for other 
good cause shown, or 

(ii) Require the person in whose be-
half the subpoena was issued to ad-
vance the reasonable cost of producing 
subpoenaed records. Where cir-
cumstances require, the presiding offi-
cer may act upon such a request at any 
time after a copy has been served upon 
the opposing party. 

(2) Motions to quash or modify a sub-
poena shall be filed within 10 days of 
service, or at least one day prior to any 
scheduled hearing, whichever first oc-
curs. The presiding officer, in his or her 
sole discretion, may entertain motions 
to quash or modify not made within 
the time limitations specified in this 
paragraph. 

(e) Form; issuance. (1) Every subpoena 
shall state the title of the proceeding, 
shall cite 39 U.S.C. 3016(a)(2) as the au-
thority under which it is issued, and 
shall command each person to whom it 
is directed to attend and give testi-
mony, and if appropriate, to produce 
specified records at a time and place 
therein specified. In issuing a subpoena 
to a requesting party, the presiding of-
ficer shall sign the subpoena and may, 
in his or her discretion, enter the name 
of the witness and otherwise leave it 
blank. The party to whom the sub-
poena is issued shall complete the sub-
poena before service. 

(2) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness in accordance with 28 
U.S.C. 1821, or other applicable law, 
and of the officer who serves the sub-
poena. The failure to make payment of 

VerDate Mar<15>2010 11:02 Sep 02, 2014 Jkt 232148 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Q:\39\39V1.TXT 31


		Superintendent of Documents
	2020-01-29T13:21:35-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




