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SUBCHAPTER A—PERSONNEL SYSTEM

PART 2—PURPOSE AND GENERAL
PROVISION

Sec.
2.1 Purpose, scope, and applicability.
2.2 References.
2.3 GAO Personnel Appeals Board.
2.4 Merit system principles.
2.5 Prohibited personnel practices.
2.6 Veterans’ preference.

AUTHORITY: 31 U.S.C. 732.

SOURCE: 45 FR 68375, Oct. 15, 1980, unless
otherwise noted.

§2.1 Purpose, scope, and applicability.

(a) This regulation establishes and
sets forth the basic policy for the Gov-
ernment Accountability Office (GAO)
personnel system. Personnel manage-
ment is a primary responsibility of all
who plan, direct, or supervise the work
of employees. The objective of per-
sonnel management is to contribute to
the effective accomplishment of GAO’s
mission through proper acquisition, de-
velopment, fair treatment, motivation,
compensation and productive utiliza-
tion f employees.

(b) Nothing in this regulation pro-
hibits or restricts any lawful effort to
achieve equal employment opportunity
through affirmative action.

§2.2 References.

(a) Subchapters III and IV of Chapter
7 of Title 31 U.S.C.
(b) Title 5, United States Code.

[45 FR 68375, Oct. 15, 1980, as amended at 47
FR 56979, Dec. 22, 1982]

§2.3 GAO Personnel Appeals Board.

The Government Accountability Of-
fice Personnel Appeals Board is estab-
lished by 31 U.S.C. 751. This board will
promulgate regulations providing for
employee appeals and establishing its
operating procedures.

[47 FR 56979, Dec. 22, 1982]

§2.4 Merit system principles.

(a) Merit personnel systems are based
on the principle that an organization is
best served by motivated, competent,
honest and productive workers. In a
merit system, employees are hired,

promoted, rewarded, and retained on
the basis of individual ability and fit-
ness for employment without regard to
race, color, sex, religion, age, or na-
tional origin. Central to this principle
is the protection of employees from
discrimination, improper political in-
fluence and personal favoritism.

(b) Equal employment opportunity is
an integral part of every merit system.
Affirmative action plans, designed to
provide a work force reflective of the
Nation’s diversity, must assure that
both in operation and results the merit
system reflects equal opportunity at
every step of the personnel process.

(c) GAO personnel systems shall em-
body the following merit system prin-

ciples:
(1) Recruitment should be from quali-
fied individuals from appropriate

sources in an endeavor to achieve a
work force from all segments of soci-
ety, and selection and advancement
should be determined solely on the
basis of relative ability, knowledge,
and skills, after fair and open competi-
tion which assures that all receive
equal opportunity.

(2) All employees and applicants for
employment should receive fair and eq-
uitable treatment in all aspects of per-
sonnel management without regard to
political affiliation, race, color, reli-
gion, national origin, sex, marital sta-
tus, age, or handicapping condition,
and with proper regard for their pri-
vacy and constitutional rights.

(3) Equal pay should be provided for
work of substantially equal value, with
appropriate consideration of both na-
tional and local rates paid by employ-
ers in the private sector, and appro-

priate incentives and recognition
should be provided for excellence in
performance.

(4) All employees should maintain
high standards of integrity, conduct,
and concern for the public interest.

(5) The work force should be used ef-
ficiently and effectively.

(6) Employees should be retained on
the basis of the adequacy of their per-
formance, inadequate  performance
should be corrected, and employees
should be separated who cannot or will
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not improve their performance to meet
required standards.

(7 Employees should be provided ef-
fective education and training in cases
in which such education and training
would result in better organizational
and individual performance.

(8) Employees should be protected
against arbitrary action, personal fa-
voritism, or coercion from partisan po-
litical purposes and prohibited from
using their official authority or influ-
ence for the purpose of interfering with
or affecting the results of an election
or a nomination for election.

(9) Employees should be protected
against reprisal for the lawful disclo-
sure of information which the em-
ployee reasonably believes evidences: a
violation of any law, rule or regula-
tion; or mismanagement, a gross waste
of funds, an abuse of authority, or a
substantial and specific danger to pub-
lic health or safety.

§2.5 Prohibited personnel practices.

Any GAO employee who has author-
ity to take, direct others to take, rec-
ommend, or approve any personnel ac-
tion, shall not, with respect to such au-
thority engage in the following prohib-
ited personnel practices.

(a) Discrimination. GAO employees
shall not discriminate for or against
any employee or applicant for employ-
ment—

(1) On the basis of race, color, reli-
gion, sex, or national origin, as prohib-
ited under section 717 of the Civil
Rights Act of 1964 (42 U.S.C. 2000 e-16);

(2) On the basis of age, as prohibited
under section 12 and 15 of the Age Dis-
crimination in Employment Act of 1967
(29 U.S.C. 631, 633a);

(3) On the basis of sex, as prohibited
under section 6(d) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206(d));

(4) On the basis of handicapping con-
dition, as prohibited under section 501
of the Rehabilitation Act of 1973 (29
U.S.C. 791); or

(6) On the basis of marital status or
political affiliation, as prohibited
under any law, rule, or regulation.

(b) Recommendations or statements.
GAO employees shall not solicit or con-
sider any recommendation or state-
ment, oral or written, with respect to
any individual who requests or is under

4 CFR Ch. | (1-1-13 Edition)

consideration for any personnel action
unless such recommendation or state-
ment is based on the personal knowl-
edge or records of the person furnishing
it and consists of—

(1) An evaluation of the work per-
formance, ability, aptitude, or general
qualifications of such individual, or

(2) An evaluation of the character,
loyalty, or suitability of such indi-
vidual.

(c) Political activity. GAO employees
shall not coerce the political activity
of any person (including the providing
of any political contribution or serv-
ice), or take any action against any
employee or applicant for employment
as a reprisal for the refusal of any per-
son to engage in such political activ-
ity.

(d) Compete for employment. GAO em-
ployees shall not deceive or willfully
obstruct any person with respect to
such person’s right to compete for em-
ployment.

(e) Influencing competition. GAO em-
ployees shall not influence any person
to withdraw from competition for any
position for the purpose of improving
or injuring the prospects of any other
person for employment.

(f) Preference or advantage. GAO em-
ployees shall not grant any preference
or advantage not authorized by law,
rule, or regulation to any employee or
applicant for employment (including
defining the scope or manner of com-
petition or the requirements for any
position) for the purpose of improving
or injuring the prospects of any par-
ticular person for employment.

(g) Relatives. GAO employees who are
serving as public officials (as defined in
section 3110(a)(2) of title 5, United
States Code) shall not appoint, employ,
promote, advance, or advocate for ap-
pointment, employment, promotion, or
advancement, in or to a GAO position
any individual who is a relative (as de-
fined in section 3110(a)(3) of title 5, U.S.
Code) of such employee.

(h) Reprisals. GAO employees shall
not take or fail to take a personnel ac-
tion with respect to any employee or
applicant for employment as a reprisal
for—
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(1) A disclosure of information by an
employee or applicant which the em-
ployee or applicant reasonably believes
evidences—

(i) A violation of any law, rule, or
regulation, or

(ii) Mismanagement, a gross waste of
funds, an abuse of authority, or a sub-
stantial and specific danger to public
health or safety, if such disclosure is
not specifically prohibited by law and
if such information is not specifically
required by Executive order to be kept
secret in the interest of national de-
fense or the conduct of foreign affairs;
or

(2) A disclosure to the General Coun-
sel of the GAO Personnel Appeals
Board of information which the em-
ployee or applicant reasonably believes
evidences—

(i) A violation of any law, rule, or
regulation, or

(ii) Mismanagement, a gross waste of
funds, an abuse of authority, or a sub-
stantial and specific danger to public
health or safety.

(1) Reprisals for appeals. GAO employ-
ees shall not take or fail to take any
personnel action against any employee
or applicant for employment as a re-
prisal for the exercise of any appeal
right granted by any law, rule, or regu-
lation.

(j) Discrimination for conduct. GAO
employees shall not discriminate for or
against any employee or applicant for
employment on the basis of conduct
which does not adversely affect the
performance of the employee or appli-
cant or the performance of others; ex-
cept that nothing in this paragraph
shall prohibit an agency from taking
into account in determining suitability
or fitness any conviction of the em-
ployee or applicant for any crime under
the laws of any State, or the District of
Columbia, or of the United States.

(k) Other personnel actions. GAO em-
ployees shall not take or fail to take
any other personnel action if the tak-
ing of or failure to take such action
violates any law, rule or regulation im-
plementing, or directly concerning, the
merit system principles described in
§2.4.

(1) Information to the Congress. Noth-
ing in this section shall be construed to
authorize the withholding of informa-

Pt. 4

tion from the Congress or the taking of
any personnel action against an em-
ployee who discloses information to
the Congress.

§2.6 Veterans’ preference.

(a) GAO will provide preference, for
any individual who would be a pref-
erence eligible in the executive branch,
in a manner and to an extent con-
sistent with preference eligibles in the
executive branch.

(b) Appeals from preference decisions
will be heard by the GAO Personnel
Appeals Board.

PART 3—EMPLOYMENT

Sec.

3.1 Appointment,
ment.

3.2 Oath of office.

3.3 Assignments to and from States.

AUTHORITY: 31 U.S.C. 732.

SOURCE: 45 FR 68376, Oct. 15, 1980, unless
otherwise noted.

promotion, and assign-

§3.1 Appointment, promotion, and as-
signment.

Employees of GAO shall be ap-
pointed, promoted and assigned solely
on the basis of merit and fitness, but
without regard to the provisions of
title 5, United States Code, governing
appointments and other personnel ac-
tions in the competitive service.

§3.2 Oath of office.

The provisions of subchapter II of
chapter 33 of title 5, U.S. Code, and Of-
fice of Personnel Management imple-
menting regulations apply to Govern-
ment Accountability Office employees.

§3.3 Assignments to and from States.

The provisions of subchapter VI of
chapter 33 of title 5, U.S. Code, and Of-
fice of Personnel Management imple-
menting regulations apply to Govern-
ment Accountability Office employees.

PART 4—EMPLOYEE PERFORMANCE
AND UTILIZATION

Sec.

4.1 Training.

4.2 Performance appraisal.

4.3 Removal for unacceptable performance.
4.4 Incentive awards.
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AUTHORITY: 31 U.S.C. 732.

SOURCE: 45 FR 68376, Oct. 15, 1980, unless
otherwise noted.

§4.1 Training.

The provisions of chapter 41, of title
5, United States Code, and Office of
Personnel Management implementing
regulations apply to Government Ac-
countability Office employees.

§4.2 Performance appraisal.

(a) The GAO shall develop one or
more performance appraisal systems
which provide for periodic appraisals of
job performance of employees; encour-
ages employee participation in estab-
lishing performance standards; and
uses the results of performance ap-
praisal as a basis for training, reward-
ing, reassigning, promoting, reducing
in grade, retaining, and removing em-
ployees.

(b) Each performance appraisal sys-
tem shall provide for—

(1) Establishing performance stand-
ards which will, to the maximum ex-
tent feasible, permit the accurate eval-
uation of job performance on the basis
of job-related criteria (which may in-
clude the extent of courtesy dem-
onstrated to the public) for each GAO
employee.

(2) As soon as practicable, but not
later than October 1, 1981, with respect
to initial appraisal periods, and there-
after at the beginning of each following
appraisal period, communicating to
reach GAO employee the performance
standards and the critical elements of
the employee’s position.

(3) Annually evaluating each em-
ployee during the appraisal period on
such standards.

(4) Recognizing and rewarding em-
ployees whose performance so war-
rants.

(5) Assisting employees in improving
unacceptable performance.

(6) Reassigning, reducing in grade, or
removing employees who continue to
have unacceptable performance but
only after an opportunity to dem-
onstrate acceptable performance.

§4.3 Removal for unacceptable per-
formance.

GAO may reduce in grade/pay level or
remove an employee for unacceptable
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performance in accordance with the
provisions of this section.

(a) Employee entitlement. A GAO em-
ployee whose reduction in grade/pay
level or removal is proposed under this
section is entitled to—

(1) An advance written notice of the
proposed action which identifies—

(i) Specific instances of unacceptable
performance by the employee on which
the proposed action is based; and

(ii) The critical elements of the em-
ployee’s position involved in each in-
stance of unacceptable performance.

(2) Be represented by an attorney or
other representative.

(3) A reasonable time to answer oral-
ly and in writing.

(4) A written decision which—

(i) Specifies the instances of unac-
ceptable performance by the employee
on which the reduction in grade/pay
level or removal is based.

(i1) Unless proposed by the Comp-
troller General or by a senior manager
(e.g., the Deputy Comptroller General,
an Assistant Comptroller General, or a
Division or Office Director) has been
concurred in by an employee who is in
a higher position than the employee
who proposed the action.

(b) Decisions to retain, reduce in grade/
pay level or remove. The decision to re-
tain, reduce in grade or remove a GAO
employee—

(1) Shall be made within 30 days after
the date of expiration of the notice pe-
riod, and

(2) In the case of reduction in grade/
pay level or removal, may be based
only on those instances of unaccept-
able performance by the employee—

(i) Which occurred during the 1l-year
period ending on the date of the notice
of the proposed action.

(ii) For which the notice and other
requirements of this section are com-
plied with.

(c) Performance improvement. If be-
cause of performance improvement by
the employee during the notice period,
the employee is not reduced in grade/
pay level or removed, and the employ-
ee’s performance continues to be ac-
ceptable for 1 year from the date of ad-
vance written notice, any records shall
be retained only as prescribed by other
recordkeeping requirements, such as
grievances, adverse action appeals, or
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discrimination complaints. In these
circumstances any entry or notation of
unacceptable performance shall be re-
moved from the employee’s official per-
sonnel folder and maintained in sepa-
rate files to be used only in connection
with an employee initiated complaint.

(d) Appeals. A GAO employee who has
been reduced in grade/pay level or re-
moved under this section is entitled to
appeal the action to the GAO Per-
sonnel Appeals Board.

(e) Nonapplicability. This section does
not apply to—

(1) The reduction to the grade/pay
level previously held of a supervisor or
manager who has not completed the
trial period.

(2) The reduction in grade/pay level
or removal of a GAO employee who is
serving a trial period under an initial
appointment or who has not completed
1 year of current continuous employ-
ment under other than a temporary ap-
pointment limited to 1 year or less.

(3) Employees in the GAO Senior Ex-
ecutive Service.

§4.4 Incentive awards.

The provisions of chapter 45 of title 5,
United States Code and Office of Per-
sonnel Management implementing reg-
ulations apply to Government Ac-
countability Office employees.

PART 5—COMPENSATION

5.1 Pay.

5.2 Grade and pay retention.

5.3 Merit pay.

5.4 Pay administration.

5.5 Travel, transportation, and subsistence.
5.6 Allowances.

AUTHORITY: 31 U.S.C. 732.

SOURCE: 45 FR 68377, Oct. 15, 1980, unless
otherwise noted.

§5.1 Pay.

(a) Pay principles. Pay of the employ-
ees of GAO shall be fixed by the Comp-
troller General consistent with the
principles that—

(1) There be equal pay for work of
substantially equal value.

(2) Pay distinctions be maintained in
keeping with work and performance
distinctions.

§5.2

(3) Pay rates be comparable with pri-
vate enterprise pay rates for the same
levels of work.

(4) Pay levels be interrelated to the
General Schedule.

(b) Pay rates. (1) The Comptroller
General shall publish a schedule of pay
rates which shall apply to GAO em-
ployees. Except as provided in para-
graph (b) (2) of this section, and regula-
tions for the GAO Senior Executive
Service, the highest rate under such
schedule shall not exceed the highest
rate of basic pay payable for grade GS—
15 under the General Schedule.

(2) Such schedule may provide for
rates which do not exceed the max-
imum rate payable for grade GS-18 of
the General Schedule for up to one
hundred employees, reduced by the
number of employees who are in the
GAO Senior Executive Service, other
than those in such service pursuant to
31 U.S.C. 733(c).

(c) Pay adjustments. Except as pro-
vided in regulations for the GAO Sen-
ior Executive Service and the Merit
Pay System, the pay of GAO employees
shall be adjusted at the same time and
to the same extent as rates of basic pay
are adjusted for the General Schedule.

[45 FR 68377, Oct. 15, 1980, as amended at 47
FR 56979, Dec. 22, 1982]

§5.2 Grade and pay retention.

(a) Change of positions. Any GAO em-
ployee who is placed in a lower grade
position as a result of a reduction-in-
force may be entitled to the retained
grade of the higher position he or she
previously held. The employee receives
this entitlement (which is for a period
of 2 years) if he or she has served for at
least 52 consecutive weeks in one or
more positions at a grade or grades
higher than the new position. The 2-
year period begins on the date of place-
ment to the lower grade position.

(b) Reclassification. Any GAO em-
ployee who is in a position which is re-
duced in grade is entitled to have the
grade of such position before reduction
be treated as the retained grade of such
employee for the 2-year period begin-
ning on the date of reduction in grade.
However, this section shall not apply
to any reduction in the grade of a posi-
tion which had not been classified at
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the higher grade for a continuous pe-
riod of at least 1 year immediately be-
fore such reduction.

(c) Retained grade. For the 2-year pe-
riod referred to in paragraphs (a) and
(b) of this section, the retained grade of
GAO employees shall be treated as the
grade of the employee’s position for all
purposes (including pay and pay admin-
istration, retirement, life insurance
and eligibility for training and pro-
motion) except—

(1) For purposes of §5.2(a).

(2) For purposes of applying any re-
duction-in-force procedures.

(3) For purposes of determining
whether the employee is covered by a
merit pay system.

(4) For such other purposes as the
Comptroller General may provide by
regulation.

(d) Termination of retained grade. The
foregoing provisions of this section
shall cease to apply to any GAO em-
ployee who—

(1) Has a break in service of 1 work-
day or more;

(2) Is demoted for personal cause or
at the employee’s request;

(3) Is placed in, or declines, a reason-
able offer of, a position the grade of
which is equal or higher than the re-
tained grade; or

(4) Elects in writing to have the bene-
fits of this chapter terminate.

(e) Pay retention. (1) Any GAO em-
ployee: who ceases to be entitled to a
retained grade by reason of the expira-
tion of the 2-year period; or who (but
for this paragraph) would be subject to
a reduction in pay under circumstances
prescribed by the Comptroller General
by regulation to warrant the applica-
tion of this paragraph is entitled to—

(2) Basic pay at a rate equal to the
employee’s allowable former rate of
basic pay, plus 50 percent of the
amount of each increase in the max-
imum rate of basic pay payable for the
employee’s position immediately after
such reduction in pay if such allowable
former rate exceeds such maximum
rate for such grade.

(f) “Allowable former rate of basic
pay.” This means the lower of—

(1) The rate of basic pay payable to
the employee immediately before the
reduction in pay; or

10
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(2) 150 percent of the maximum rate
of basic pay payable for the grade of
the employee’s position immediately
after such reduction in pay.

(g) Termination of retained pay. The
pay retention provisions in §5.2(e) shall
cease to apply to a GAO employee
who—

(1) Has a break in service of 1 work-
day or more.

(2) Is entitled by operation of §§5.1,
5.2, and 5.3 to a rate of basic pay which
is equal to or higher than, or declines
a reasonable offer of a position the rate
of basic pay for which is equal to or
higher than, the rate to which the em-
ployee is entitled under §5.2(e); or

(3) Is demoted for personal cause or
at the employee’s request.

(h) Remedial actions. Under regula-
tions prescribed by the Comptroller
General, Personnel shall—

(1) Obtain and make available to em-
ployees receiving benefits under this
section, information on vacancies in
other Federal agencies.

(2) Take such steps as may be appro-
priate to assure employees receiving
benefits under this section have the op-
portunity to obtain necessary quali-
fications for the selection to positions
which would minimize the need for the
application of this section; and

(3) Establish a program under which
employees receiving benefits under this
section are given priority in the con-
sideration for or placement in positions
which are equal to their retained grade
or pay.

(i) Appeals. In the case of the termi-
nation of any benefits to a GAO em-
ployee under this section on the
grounds that such employee declined a
reasonable offer of a position the grade
or pay of which was equal to or greater
than their retained grade or pay, after
administrative remedies have been ex-
hausted, such termination may be ap-
pealed to the GAO Personnel Appeals
Board under procedures prescribed by
the Board.

§5.3 Merit pay.

The Comptroller General may pro-
mulgate regulations establishing a
merit pay system for such employees of
the Government Accountability Office
as the Comptroller General considers
appropriate. The merit pay system
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shall be designed to carry out purposes
consistent with those set forth in sec-
tion 5401(a) of title 5, United States
Code, which provides—

$5401. Purpose

(a) It is the purpose of this chapter to pro-
vide for—

(1) A merit pay system which shall—

(A) Within available funds, recognize and
reward quality performance by varying
merit pay adjustments;

(B) Use performance appraisals as the basis
for determining merit pay adjustments;

(C) Within available funds, provide for
training to improve objectivity and fairness
in the evaluation of performance; and

(D) Regulate the costs of merit pay by es-
tablishing appropriate control techniques;
and

(2) A cash award program which shall pro-
vide cash awards for superior accomplish-
ment and special service.

§5.4 Pay administration.

The provisions of chapter 55 of title 5,
U.S. Code and the Office of Personnel
Management implementing regulations
apply to Government Accountability
Office employees.

§5.5 Travel, transportation, and sub-
sistence.

The provisions of chapter 57 of title 5,
U.S. Code and the implementing regu-
lations for the Executive Branch apply
to Government Accountability Office
employees.

§5.6 Allowances.

The provisions of chapter 59 of title 5,
U.S. Code and the implementing regu-
lations for the Executive Branch apply
to Government Accountability Office
employees.

PART 6—ATTENDANCE AND LEAVE

AUTHORITY: 31 U.S.C. 732.

§6.1 Applicable law and regulations.

The provision of subpart E, title 5,
United States Code and the Office of
Personnel Management implementing
regulations regarding ‘‘Attendance and
Leave” apply to Government Account-
ability Office employees. This includes
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hours of work, annual leave, sick leave,
and other paid leave.

[45 FR 68378, Oct. 15, 1980, as amended at 47
FR 56979, Dec. 22, 1982]

PART 7—PERSONNEL RELATIONS
AND SERVICES

Sec.
7.1
7.2
7.3
7.4

Labor management relations.

Equal employment opportunity.
Political activities.

Employment limitations, foreign gifts
and decorations, and misconduct.
Adverse actions: Suspensions for 14 days
or less.

Adverse actions: Removal, suspension
for more than 14 days, reduced in grade,
reduced in pay or furloughed for 30 days
or less.

7.7 Other appeals and grievances.

7.8 Services to employees.

AUTHORITY: 31 U.S.C. 732.

SOURCE: 45 FR 68378, Oct. 15, 1980, unless
otherwise noted.

7.5

7.6

§7.1 Labor management relations.

(a) Policy. Each employee of GAO has
the right, freely and without fear of
penalty or reprisal, to form, join, or as-
sist an employee organization, or to re-
frain from such activity.

(b) Labor relations program. A labor
relations program consistent with
chapter 71 of title 5, United States
Code will be developed for the Govern-
ment Accountability Office.

§7.2 Equal employment opportunity.

(a) Policy. All personnel actions af-
fecting employees or applicants for em-
ployment in GAO shall be taken with-
out regard to race, color, religion, age,
sex, national origin, political affili-
ation, marital status or handicapping
condition.

(b) Equal opportunity recruiting pro-
gram. GAO shall conduct continuing
programs for the recruitment of mem-
bers of minorities and women for posi-
tions in GAO in a manner designed to
eliminate underrepresentation of mi-
norities and women in the various cat-
egories of employment in GAO. Special
efforts will be directed at recruiting in
minority communities, in educational
institutions, and from other sources
from which minorities can be re-
cruited. GAO will conduct a continuing
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program of evaluation and oversight of
such recruiting programs to determine
their effectiveness in eliminating mi-
nority and women underrepresenta-
tion.

(c) Statutory rights and remedies. Noth-
ing in this order shall be construed to
abolish or diminish any right or rem-
edy granted to employees of or appli-
cants for employment in GAO—

(1) By section 717 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16);

(2) By sections 12 and 15 of the Age
Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a);

(3) By section 6(d) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206(d));

(4) By sections 501 and 505 of the Re-
habilitation Act of 1973 (29 U.S.C. 791,
794a); or

(5) By any other law prohibiting dis-
crimination in Federal employment on
the basis of race, color, religion, age,
sex, national origin, political affili-
ation, marital status or handicapping
condition.

(d) Authorities granted thereunder to
the Equal Employment Opportunity
Commission, Office of Personnel Man-
agement, the Merit Systems Protec-
tion Board, or any other agency in the
executive branch concerning oversight
and appeals shall be exercised by the
GAO Personnel Appeals Board. Other
responsibilities shall be exercised by
the Comptroller General.

§7.3 Political activities.

(a) In this section:

(1) Contribution means any gift, sub-
scription, loan, advance, deposit of
money, allotment of money, or any-
thing of value given or transferred by
one person to another, including in
cash, by check, by draft, through a
payroll deduction or allotment plan, by
pledge or promise, whether or not en-
forceable, or otherwise.

(2) Election includes a primary, spe-
cial, and general election.

(3) Employee means an individual who
occupies a position in the Government
Accountability Office.

(4) Employer or employing authority
means the Comptroller General, his
principals, or an employee’s supervisor.

(6) Federal workplace means any
place, site, installation, building,
room, or facility in which any depart-
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ment or agency conducts official busi-
ness, including, but not limited to, of-
fice buildings, forts, arsenals, navy
yards, post offices, vehicles, ships, and
aircraft.

(6) Nonpartisan election means—

(i) An election at which none of the
candidates is to be nominated or elect-
ed as representing a political party any
of whose candidates for presidential
elector received votes in the last pre-
ceding election at which presidential
electors were selected; and

(ii) An election involving a question
or issue which is not specifically iden-
tified with a political party, such as a
constitutional amendment, ref-
erendum, approval of a municipal ordi-
nance, or any question or issue of a
similar character.

(7) Partisan when used as an adjective
refers to a political party.

(8) Political fund means any fund, or-
ganization, political action committee,
or other entity that, for purposes of in-
fluencing in any way the outcome of
any partisan election, receives or ex-
pends money or anything of value or
transfers money or anything of value
to any other fund, political party, can-
didate, organization, political action
committee, or other entity.

(9) Political party means a national
political party, a state political party,
and an affiliated organization.

(b) All employees are free to engage
in political activity to the widest ex-
tent consistent with the restrictions
imposed by law and this section. Each
employee retains the right to—

(1) Register and vote in any election;

(2) Express his opinion as an indi-
vidual privately and publicly on polit-
ical subjects and candidates;

(3) Display a political picture, stick-
er, badge, or button;

(4) Participate in the nonpartisan ac-
tivities of a civic, community, social,
labor, or professional organization, or
of a similar organization;

(5) Be a member of a political party
or other political organization and par-
ticipate in its activities to the extent
consistent with law;

(6) Attend a political convention,
rally, fund-raising function, or other
political gathering;

(7) Sign a political petition as an in-
dividual;
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(8) Make a financial contribution to a
political fund, political party, or orga-
nization;

(9) Take an active part, as an inde-
pendent candidate, or in support of an
independent candidate in a partisan
election covered by paragraphs (h), (i),
and (j) of this section;

(10) Take an active part, as a can-
didate or in support of a candidate, in
a nonpartisan election;

(11) Be politically active in connec-
tion with a question which is not spe-
cifically identified with a political
party, such as a constitutional amend-
ment, referendum, approval of a mu-
nicipal ordinance or any other question
or issue of a similar character;

(12) Serve as an election judge or
clerk, or in a similar position to per-
form nonpartisan duties as prescribed
by state or local law; and

(13) Otherwise participate fully in
public affairs, except as prohibited by
law, in a manner which does not mate-
rially compromise his/her efficiency or
integrity as an employee or the neu-
trality, efficiency, or integrity of the
agency.

(c) Paragraph (b) of this section does
not authorize an employee to engage in
political activity in violation of law,
while on duty. The Comptroller Gen-
eral may prohibit or limit the partici-
pation of an employee or class of em-
ployees in an activity permitted by
paragraph (b) of this section, if partici-
pation in the activity would interfere
with the efficient performance of offi-
cial duties, or create a conflict or ap-
parent conflict of interests.

(d) An employee may not use his/her
official authority or influence for the
purpose of interfering with or affecting
the result of an election.

(e) An employee may not take an ac-
tive part in political management or in
a political campaign, except as per-
mitted by this section.

(f) Activities prohibited by paragraph
(e) of this section include but are not
limited to—

(1) Serving as an officer of a political
party, a member of a national, state, or
local committee of a political party, an
officer or member of a committee of a
partisan political club, or being a can-
didate for any of these positions;
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(2) Organizing or reorganizing a polit-
ical party organization or political
club;

(3) Directly or indirectly soliciting,
receiving, collecting, handling, dis-
bursing, or accounting for assessments,
contributions, or other funds for a par-
tisan political purpose;

(4) Organizing, selling tickets to, pro-
moting, or actively participating in a
fund-raising activity of a candidate in
a partisan election or of a political
party, or political club;

(6) Taking an active part in man-
aging the political campaign of a can-
didate for public office in a partisan
election or a candidate for political
party office;

(6) Becoming a candidate for, or cam-
paigning for, an elective public office
in a partisan election;

(7) Soliciting votes in support of or in
opposition to a candidate for public of-
fice in a partisan election or a can-
didate for political party office;

(8) Acting as recorder, watcher, chal-
lenger, or similar officer at the polls on
behalf of a political party or a can-
didate in a partisan election;

(9) Driving voters to the polls on be-
half of a political party or a candidate
in a partisan election;

(10) Endorsing or opposing a can-
didate for public office in a partisan
election or a candidate for political
party office in a political advertise-
ment, a broadcast, campaign, Ilit-
erature, or similar material;

(11) Serving as a delegate, alternate,
or proxy to a political party conven-
tion;

(12) Addressing a convention, caucus,
rally, or similar gathering of a polit-
ical party in support of or in opposition
to a partisan candidate for public office
or political party office;

(13) Initiating or circulating a par-
tisan nominating petition;

(14) Soliciting, collecting, or receiv-
ing a contribution at or in the federal
workplace from any employee for any
political party, political fund, or other
partisan recipient;

(15) Paying a contribution at or in
the federal workplace to any employee
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who is the employer or employing au-
thority of the person making the con-
tribution for any political party, polit-
ical fund, or other partisan recipient;
and

(16) Soliciting, paying, collecting, or
receiving a contribution at or in the
federal workplace from any employee
for any political party, political fund,
or other partisan recipient.

(g) Paragraph (f) of this section does
not apply to—

(1) The Comptroller General or the
Deputy Comptroller General;

(2) An employee who resides in a mu-
nicipality or other political subdivision
designated under paragraph (i), subject
to the conditions of paragraphs (i) and
(j) of this section; or

(3) An employee who works on an ir-
regular or occasional basis, on the days
that he/she performs no services.

(h) Paragraph (f) of this section does
not prohibit activity in political man-
agement or in a political campaign by
an employee in connection with—

(1) A nonpartisan election, or

(2) Subject to the conditions and lim-
itations established by the Comptroller
General, an election held in a munici-
pality or political subdivision des-
ignated under paragraph (i) of this sec-
tion.

(i) For the purpose of paragraph (h)(2)
of this section, the Comptroller Gen-
eral may designate a municipality or
political subdivision in Maryland or
Virginia in the immediate vicinity of
the District of Columbia or a munici-
pality in which the majority of voters
are employed by the Government of the
United States, when the Comptroller
General determines that, because of
special or unusual circumstances, it is
in the domestic interest of employees
to participate in local elections. The
following municipalities and political
subdivisions have been designated:

In Maryland

Annapolis

Anne Arundel County

Berwyn Heights

Bethesda

Bladensburg

Bowie

Brentwood

Capitol Heights

Cheverly

Chevy Chase, sections 1, 2, 3, and 4 Martin’s
Additions 1, 2, 3, and 4 to Chevy Chase

4 CFR Ch. | (1-1-13 Edition)

Chevy Chase View
College Park
Cottage City
District Heights
Edmonston
Fairmont Heights
Forest Heights
Garrett Park
Glendarden
Glen Echo
Greenbelt
Howard County
Hyattsville
Kensington
Landover Hills
Montgomery County
Morningside
Mount Rainier
New Carrollton
North Beach
North Brentwood
North Chevy Chase
Northwest Park
Prince Georges County
Riverdale
Rockville
Seat Pleasant
Somerset
Takoma Park
University Park
Washington Grove
In Virginia
Alexandria
Arlington County
Clifton
Fairfax County
Town of Fairfax
Falls Church
Herndon
Loudoun County
Manassas
Manassas Park
Portsmouth
Prince William County
Stafford County
Vienna

Other Municipalities

Anchorage, AK
Benicia, CA
Bremerton, WA
Centerville, GA
Crane, IN

District of Columbia
Elmer City, WA
Huachuca City, AZ
New Johnsonville, TN
Norris, TN

Port Orchard, WA
Sierra Vista, AZ
Warner Robins, GA

(j) An employee who resides in a mu-
nicipality or political subdivision list-
ed in paragraph (i) of this section may
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take an active part in political man-
agement and political campaigns in
connection with partisan elections for
local offices of the municipality or po-
litical subdivision, subject to the fol-
lowing limitations:

(1) Participation in politics shall be
as an independent candidate or on be-
half of, or in opposition to, an inde-
pendent candidate.

(2) Candidacy for, and service in, an
elective office shall not result in ne-
glect of or interference with the per-
formance of the duties of the employee
or create a conflict, or apparent con-
flict, of interests.

[63 FR 26421, July 13, 1988]

§7.4 Employment limitations, foreign
gifts and decorations, and mis-
conduct.

The provisions of subchapters II, IV,
and V of chapter 73 of title 5, United
States Code and implementing regula-
tions thereunder continue to apply to
this office.

§7.5 Adverse actions: Suspensions for
14 days or less.

(a) Policy. A GAO employee may be
suspended for 14 days or less for such
cause as will promote the efficiency of
GAO (including discourteous conduct
to the public confirmed by an imme-
diate supervisor’s report of four such
instances within any 1-year period or
any other pattern of discourteous con-
duct). Suspension means placing an
employee, for disciplinary reasons,
temporarily in a status without duties
and pay.

(b) Employee entitlement. An employee
against whom a suspension for 14 days
or less is proposed is entitled to—

(1) An advance written notice stating
the specific reasons for the proposed
action;

(2) A reasonable time to answer oral-
ly and in writing and to furnish affida-
vits and other documentary evidence in
support of the answer;

(3) Be represented by an attorney or
other representative; and

(4) A written decision and the spe-
cific reasons therefore at the earliest
practicable date.

(¢) Documentation. Copies of the no-
tice of proposed action, the answer of
the employee if written, a summary
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thereof if made orally, the notice of de-
cision and reasons therefor, and any
order effecting the suspension, to-
gether with any supporting material,
shall be maintained by Personnel and
shall be furnished to the employee af-
fected upon the employee’s request.

(d) Nonapplicability. This section is
not applicable to—(1) An employee who
is serving a trial period under an ini-
tial appointment in GAO or who has
not completed 1 year of current contin-
uous employment in the same or simi-
lar positions in GAO under other than
a temporary appointment limited to 1
year or less.

(2) A suspension in the interest of na-
tional security.

§7.6 Adverse actions: Removal, sus-
pension for more than 14 days, re-
duced in grade, reduced in pay or
furloughed for 30 days or less.

(a) Policy. A GAO employee may be
removed, suspended for more than 14
days, reduction in grade or pay, or fur-
lough for 30 days or less for such cause
as will promote the efficiency of GAO.
Furloughed means placing an employee
in a temporary status without duties
and pay because of lack of work or
funds or other nondisciplinary reasons.

(b) Employee entitlement. An employee
against whom an action is proposed
under this section is entitled to—

(1) At least 30 days’ advance written
notice, unless there is reasonable cause
to believe the employee has committed
a crime for which a sentence of impris-
onment may be imposed, stating the
specific reasons for the proposed ac-
tion,

(2) A reasonable time to answer oral-
ly and in writing and to furnish affida-
vits and other documents in support of
the answer.

(3) Be represented by an attorney or
other representative; and

(4) A written decision and the specific
reasons therefor at the earliest prac-
ticable date.

(c) Appeals. After administrative
remedies have been exhausted, an em-
ployee against whom an action is
taken under this section is entitled to
appeal to the GAO Personnel Appeals
Board.

(d) Documentation. Copies of the no-
tice of proposed action, the answer of
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the employee if written, a summary
thereof when made orally, the notice of
decision and reasons therefor, and any
order affecting an action covered by
this section, together with any sup-
porting material, shall be maintained
by Personnel and shall be furnished to
the GAO Personnel Appeals Board upon
its request and to the employee af-
fected upon the employee’s request.

(e) Nonapplicability. This section does
not apply to—

(1) Employees who are serving a trial
period under an initial appointment or
who has not completed 1 year of cur-
rent continuous employment under
other than a temporary appointment
limited to 1 year or less.

(2) A suspension or removal of an em-
ployee in the interests of national se-
curity.

(3) A reduction in force.

(4) The reduction in grade of a super-
visor or manager who has not com-
pleted the probationary period.

(5) A reduction in grade or removal
for unacceptable performance under
part 4.

(6) An action ordered by the GAO
Personnel Appeals Board.

§7.7 Other appeals and grievances.

The personnel system shall provide
procedures for the processing of com-
plaints and grievances which are not
otherwise provided for.

§7.8 Services to employees.

The provisions of chapter 79 of title 5,
United States Code, and the Office of
Personnel Management implementing
regulations apply to Government Ac-
countability Office employees.

PART 8—INSURANCE AND
ANNUITIES

AUTHORITY: 31 U.S.C. 732.

§8.1 Applicable law and regulations.

The provisions of subpart G, title 5,
United States Code and implementing
regulations for the Executive Branch
covering compensation for work inju-
ries, retirement, unemployment com-
pensation, life insurance, and health
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insurance apply to Government Ac-
countability Office employees.

[45 FR 68380, Oct. 15, 1980, as amended at 47
FR 56979, Dec. 22, 1982]

PART 9—SENIOR EXECUTIVE
SERVICE

AUTHORITY: 31 U.S.C. 733.

§9.1 GAO Senior Executive Service.

(a) The Comptroller General may
promulgate regulations establishing a
Government Accountability Office Sen-
ior Executive Service which meets the
requirements set forth in section 3131
of title 5, United States Code, which
provides—

§3131 The GAO Senior Executive Service

The Senior Executive Service shall be ad-
ministered so as to—

(1) Provide for a compensation system, in-
cluding salaries, benefits, and incentives,
and for other conditions of employment, de-
signed to attract and retain highly com-
petent senior executives;

(2) Ensure that compensation, retention,
and tenure are contingent on executive suc-
cess which is measured on the basis of indi-
vidual and organizational performance (in-
cluding such factors as improvements in effi-
ciency, productivity, quality of work or serv-
ice, cost efficiency, and timeliness of per-
formance and success in meeting equal em-
ployment opportunity goals);

(3) Assure that senior executives are ac-
countable and responsible for the effective-
ness and productivity of employees under
them;

(4) Recognize exceptional accomplishment;

(5) Enable the head of an agency to reas-
sign senior executives to best accomplish the
agency’s mission;

(6) Provide for severance pay, early retire-
ment, and placement assistance for senior
executives who are removed from the Senior
Executive Service for nondisciplinary rea-
sons;

(7) Protect senior executives from arbi-
trary or capricious actions;

(8) Provide for program continuity in the
management of GAO programs;

(9) Maintain a merit personnel system free
of prohibited personnel practices;

(10) Ensure accountability for honest, eco-
nomical, and efficient Government;

(11) Ensure compliance with all applicable
personnel laws, rules, and regulations, in-
cluding those related to equal employment
opportunity, political activity, and conflicts
of interest;
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(12) Provide for the initial and continuing
systematic development of highly competent
senior executives;

(13) Provide for an executive system which
is guided by the public interest and free from
improper political interference; and

(14) Appoint career executives to fill Sen-
ior Executive Service positions to the extent
practicable, consistent with the effective and
efficient implementation of agency policies
and responsibilities.

(b) Requirements for positions in-
cluded in the GAO Senior Executive
System. The GAO Senior Executive
Service may include—

(1) The 100 positions authorized by 31
U.S.C. 732(c)(4);

(2) The position of the General Coun-
sel authorized by 31 U.S.C. 731(c);

(3) The 5 positions authorized by 31
U.S.C. 731(d); and

(4) The 10 positions authorized by 31
U.S.C. 731(e)(2).

[45 FR 68380, Oct. 15, 1980, as amended at 47
FR 56979, Dec. 22, 1982]

PART 11—RECOGNITION OF AT-

TORNEYS AND OTHER REP-
RESENTATIVES
Sec.

11.1 Right to representation before the Gov-
ernment Accountability Office.

11.2 Practice by attorneys.

11.3 Authority to represent
cases.

11.4 Authority to represent in other cases.

11.5 Revocation of authority to represent.

AUTHORITY: 31 U.S.C. 711.

SOURCE: 41 FR 35155, Aug. 20, 1976, unless
otherwise noted. Redesignated at 45 FR 68374,
Oct. 15, 1980.

in payment

§11.1 Right to representation before
the Government Accountability Of-
fice.

Each person having a claim or other
rights assertable in the Government
Accountability Office may pursue such
claim or right individually or through
an attorney or other representative.

§11.2 Practice by attorneys.

Any person who is a member in good
standing of the bar of the Supreme
Court of the United States or of the
highest court of any State, territory,
or the District of Columbia, and is not
under any order of any court sus-
pending, enjoining, restraining, disbar-
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ring, or otherwise restricting him in
the practice of law, may represent oth-
ers before the Government Account-
ability Office.

§11.3 Authority to represent in pay-
ment cases.

In the prosecution of claims involv-
ing payments to be made by the United
States, a proper power of attorney is
required before an attorney or other
representative may be recognized. A
power of attorney from the principal
may also be requested in other cases.

§11.4 Authority to represent in other
cases.

When an attorney acting in a rep-
resentative capacity appears in person
or signs a document submitted to the
Government Accountability Office in
connection with a matter other than
one involving a payment to be made by
the United States, his personal appear-
ance or signature shall constitute a
representation that he is authorized
and qualified to represent the par-
ticular party in whose behalf he acts.
In the case of representatives other
than attorneys, a simple written dec-
laration from the principal will be ac-
cepted as evidence of the authority of
the representative to act on behalf of
the principal.

§11.5 Revocation of authority to rep-
resent.

Prior to the conclusion of action by
the Government Accountability Office
on a matter in which a principal is rep-
resented by another person whose au-
thority to act is established under ei-
ther §11.3 or §11.4, the principal may
revoke the authority of his representa-
tive. Such revocation is not effective
unless it is in writing and signed by the
principal and until the written revoca-
tion is received by the Government Ac-
countability Office. Upon notification
of the death of the principal during the
pendency of any matter involving rep-
resentation of the principal by an at-
torney or other party, the Government
Accountability Office will consider the
representative’s authority to have been
automatically revoked.



SUBCHAPTER B—GENERAL PROCEDURES

PART 21—BID PROTEST
REGULATIONS

Sec.
21.0
21.1
21.2
21.3

Definitions.

Filing a protest.

Time for filing.

Notice of protest, submission of agency
report, and time for filing of comments
on report.

21.4 Protective orders.

21.5 Protest issues not for consideration.

21.6 Withholding of award and suspension of
contract performance.

21.7 Hearings.

21.8 Remedies.

21.9 Time for decision by GAO.

21.10 Express options, flexible alternative
procedures, accelerated schedules, sum-
mary decisions, and status and other
conferences.

21.11 Effect of judicial proceedings.

21.12 Distribution of decisions.

21.13 Nonstatutory protests.

21.14 Request for reconsideration.

AUTHORITY: 31 U.S.C. 35561-3556.

SOURCE: 61 FR 39042, July 26, 1996, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 21 appear at 73 FR 32429, June 9, 2008.

§21.0 Definitions.

(a)(1) Interested party means an actual
or prospective bidder or offeror whose
direct economic interest would be af-
fected by the award of a contract or by
the failure to award a contract.

(2) In a public-private competition
conducted under Office of Management
and Budget Circular A-76 regarding
performance of an activity or function
of a Federal agency, or a decision to
convert a function performed by Fed-
eral employees to private sector per-
formance without a competition under
OMB Circular A-T76, interested party also
means

(A) The official responsible for sub-
mitting the Federal agency tender, and

(B) Any one individual, designated as
an agent by a majority of the employ-
ees performing that activity or func-
tion, who represents the affected em-
ployees.

(b)(1) Intervenor means an awardee if
the award has been made or, if no
award has been made, all bidders or

18

offerors who appear to have a substan-
tial prospect of receiving an award if
the protest is denied.

(2) If an interested party files a pro-
test in connection with a public-pri-
vate competition conducted under OMB
Circular A-76 regarding an activity or
function of a Federal agency, the offi-
cial responsible for submitting the
Federal agency tender, or the agent
representing the Federal employees as
described in paragraph (a)(2)(B) of this
section, or both, may also be interve-
nors.

(c) Federal agency or agency means
any executive department or inde-
pendent establishment in the executive
branch, including any wholly owned
government corporation, and any es-
tablishment in the legislative or judi-
cial branch, except the Senate, the
House of Representatives, and the Ar-
chitect of the Capitol and any activi-
ties under his direction.

(d) Days are calendar days. In com-
puting any period of time described in
Subchapter V, Chapter 35 of Title 31,
United States Code, including those de-
scribed in this part, the day from
which the period begins to run is not
counted, and when the last day of the
period is a Saturday, Sunday, or Fed-
eral holiday, the period extends to the
next day that is not a Saturday, Sun-
day, or Federal holiday. Similarly,
when the Government Accountability
Office (GAO), or another Federal agen-
cy where a submission is due, is closed
for all or part of the last day, the pe-
riod extends to the next day on which
the agency is open.

(e) Adverse agency action is any action
or inaction by an agency that is preju-
dicial to the position taken in a protest
filed with the agency, including a deci-
sion on the merits of a protest; the
opening of bids or receipt of proposals,
the award of a contract, or the rejec-
tion of a bid or proposal despite a pend-
ing protest; or contracting agency ac-
quiescence in continued and substan-
tial contract performance.

(f) A document is filed on a particular
day when it is received by GAO by 5:30
p.m., Bastern Time, on that day. Pro-
tests and other documents may be filed
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by hand delivery, mail, commercial
carrier, facsimile transmission (202—
512-9749), or e-mail (protests@gao.gov).
Please check GAO’s Web site (http:/
www.gao.gov/legal/bidprotest.html) for
current filing information. Hand deliv-
ery and other means of delivery may
not be practicable during certain peri-
ods due, for example, to security con-
cerns or equipment failures. The filing
party bears the risk that the delivery
method chosen will not result in time-
ly receipt at GAO.

(g) Alternative dispute resolution en-
compasses various means of resolving
cases expeditiously, without a written
decision, including techniques such as
outcome prediction and negotiation as-
sistance.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79835, Dec. 31, 2002; 70 FR 19681, Apr. 14,
2005; 73 FR 32429, June 9, 2008]

§21.1 Filing a protest.

(a) An interested party may protest a
solicitation or other request by a Fed-
eral agency for offers for a contract for
the procurement of property or serv-
ices; the cancellation of such a solici-
tation or other request; an award or
proposed award of such a contract; and
a termination of such a contract, if the
protest alleges that the termination
was based on improprieties in the
award of the contract.

(b) Protests must be in writing and
addressed as follows: General Counsel,
Government Accountability Office, 441
G Street, NW., Washington, DC 20548,
Attention: Procurement Law Control
Group.

(c) A protest filed with GAO shall:

(1) Include the name, street address,
electronic mail address, and telephone
and facsimile numbers of the protester,

(2) Be signed by the protester or its
representative,

(3) Identify the agency and the solici-
tation and/or contract number,

(4) Set forth a detailed statement of
the legal and factual grounds of protest
including copies of relevant docu-
ments,

(5) Set forth all information estab-
lishing that the protester is an inter-
ested party for the purpose of filing a
protest,

(6) Set forth all information estab-
lishing the timeliness of the protest,
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(7T) Specifically request a ruling by
the Comptroller General of the United
States, and

(8) State the form of relief requested.

(d) In addition, a protest filed with
GAO may:

(1) Request a protective order,

(2) Request specific documents, ex-
plaining the relevancy of the docu-
ments to the protest grounds, and

(3) Request a hearing, explaining the
reasons that a hearing is needed to re-
solve the protest.

(e) The protester shall furnish a com-
plete copy of the protest, including all
attachments, to the individual or loca-
tion designated by the agency in the
solicitation for receipt of protests, or if
there is no designation, to the con-
tracting officer. The designated indi-
vidual or location (or, if applicable, the
contracting officer) must receive a
complete copy of the protest and all at-
tachments not later than 1 day after
the protest is filed with GAO. The pro-
test document must indicate that a
complete copy of the protest and all at-
tachments are being furnished within 1
day to the appropriate individual or lo-
cation.

(f) No formal briefs or other tech-
nical forms of pleading or motion are
required. Protest submissions should
be concise and logically arranged, and
should clearly state legally sufficient
grounds of protest. Protests of dif-
ferent procurements should be sepa-
rately filed.

(g) Unless precluded by law, GAO will
not withhold material submitted by a
protester from any party outside the
government after issuing a decision on
the protest, in accordance with GAO’s
rules at 4 CFR part 81. If the protester
believes that the protest contains in-
formation which should be withheld, a
statement advising of this fact must be
on the front page of the submission.
This information must be identified
wherever it appears, and the protester
must file a redacted copy of the protest
which omits the information with GAO
and the agency within 1 day after the
filing of its protest with GAO.

(h) Parties who intend to file docu-
ments containing classified informa-
tion should notify GAO in advance to
obtain advice regarding procedures for
filing and handling the information.
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(i) A protest may be dismissed for
failure to comply with any of the re-
quirements of this section, except for
the items in paragraph (d) of this sec-
tion. In addition, a protest shall not be
dismissed for failure to comply with
paragraph (e) of this section where the
contracting officer has actual knowl-
edge of the basis of protest, or the
agency, in the preparation of its re-
port, was not prejudiced by the pro-
tester’s noncompliance.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9,
2008]

§21.2 Time for filing.

(a)(1) Protests based upon alleged im-
proprieties in a solicitation which are
apparent prior to bid opening or the
time set for receipt of initial proposals
shall be filed prior to bid opening or
the time set for receipt of initial pro-
posals. In procurements where pro-
posals are requested, alleged impropri-
eties which do not exist in the initial
solicitation but which are subsequently
incorporated into the solicitation must
be protested not later than the next
closing time for receipt of proposals
following the incorporation.

(2) Protests other than those covered
by paragraph (a)(1) of this section shall
be filed not later than 10 days after the
basis of protest is known or should
have been known (whichever is earlier),
with the exception of protests chal-
lenging a procurement conducted on
the basis of competitive proposals
under which a debriefing is requested
and, when requested, is required. In
such cases, with respect to any protest
basis which is known or should have
been known either before or as a result
of the debriefing, the initial protest
shall not be filed before the debriefing
date offered to the protester, but shall
be filed not later than 10 days after the
date on which the debriefing is held.

(3) If a timely agency-level protest
was previously filed, any subsequent
protest to GAO filed within 10 days of
actual or constructive knowledge of
initial adverse agency action will be
considered, provided the agency-level
protest was filed in accordance with
paragraphs (a)(1) and (a)(2) of this sec-
tion, unless the agency imposes a more
stringent time for filing, in which case
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the agency’s time for filing will con-
trol. In cases where an alleged impro-
priety in a solicitation is timely pro-
tested to an agency, any subsequent
protest to GAO will be considered time-
ly if filed within the 10-day period pro-
vided by this paragraph, even if filed
after bid opening or the closing time
for receipt of proposals.

(b) Protests untimely on their face
may be dismissed. A protester shall in-
clude in its protest all information es-
tablishing the timeliness of the pro-
test; a protester will not be permitted
to introduce for the first time in a re-
quest for reconsideration information
necessary to establish that the protest
was timely.

(c) GAO, for good cause shown, or
where it determines that a protest
raises issues significant to the procure-
ment system, may consider an un-
timely protest.

§21.3 Notice of protest, submission of
agency report, and time for filing of
comments on report.

(a) GAO shall notify the agency by
telephone within 1 day after the filing
of a protest, and, unless the protest is
dismissed under this part, shall
promptly send a written confirmation
to the agency and an acknowledgment
to the protester. The agency shall im-
mediately give notice of the protest to
the contractor if award has been made
or, if no award has been made, to all
bidders or offerors who appear to have
a substantial prospect of receiving an
award. The agency shall furnish copies
of the protest submissions to those par-
ties, except where disclosure of the in-
formation is prohibited by law, with in-
structions to communicate further di-
rectly with GAO. All parties shall fur-
nish copies of all protest communica-
tions to the agency and to other par-
ticipating parties. All protest commu-
nications shall be sent by means rea-
sonably calculated to effect expedi-
tious delivery.

(b) A agency or intervenor which be-
lieves that the protest or specific pro-
test allegations should be dismissed be-
fore submission of an agency report
should file a request for dismissal as
soon as practicable.

(c) The agency shall file a report on
the protest with GAO within 30 days
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after the telephone notice of the pro-
test from GAO. The report provided to
the parties need not contain documents
which the agency has previously fur-
nished or otherwise made available to
the parties in response to the protest.
At least 5 days prior to the filing of the
report, in cases in which the protester
has filed a request for specific docu-
ments, the agency shall respond to the
request for documents in writing. The
agency’s response shall, at a minimum,
identify whether the requested docu-
ments exist, which of the requested
documents or portions thereof the
agency intends to produce, which of
the requested documents or portions
thereof the agency intends to withhold,
and the basis for not producing any of
the requested documents or portions
thereof. Any objection to the scope of
the agency’s proposed disclosure or
nondisclosure of documents must be
filed with GAO and the other parties
within 2 days of receipt of this list.

(d) The report shall include the con-
tracting officer’s statement of the rel-
evant facts, including a best estimate
of the contract value, a memorandum
of law, and a list and a copy of all rel-
evant documents, or portions of docu-
ments, not previously produced, includ-
ing, as appropriate: the protest; the bid
or proposal submitted by the protester;
the bid or proposal of the firm which is
being considered for award, or whose
bid or proposal is being protested; all
evaluation documents; the solicitation,
including the specifications; the ab-
stract of bids or offers; and any other
relevant documents. In appropriate
cases, a party may request that an-
other party produce relevant docu-
ments, or portions of documents, that
are not in the agency’s possession.

(e) Subject to any protective order
issued in the protest pursuant to §21.4,
the agency shall simultaneously fur-
nish a copy of the report to the pro-
tester and any intervenors. The copy of
the report filed with GAO shall list the
parties who have been furnished copies
of the report. Where a protester does
not have counsel admitted to a protec-
tive order and documents are withheld
from the protester in accordance with
this part, the agency shall provide doc-
uments adequate to inform the pro-
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tester of the basis of the agency’s posi-
tion.

(f) The agency may request an exten-
sion of time for the submission of the
list of documents to be provided by the
agency pursuant to §21.3(c) or for the
submission of the agency report. Ex-
tensions will be granted on a case-by-
case basis.

(g) The protester may request addi-
tional documents after receipt of the
agency report when their existence or
relevance first becomes evident. Except
when authorized by GAO, any request
for additional documents must be filed
with GAO and the agency not later
than 2 days after their existence or rel-
evance is known or should have been
known, whichever is earlier. The agen-
cy shall provide the requested docu-
ments, or portions of documents, and a
list to GAO and the other parties with-
in 2 days or explain why it is not re-
quired to produce the documents.

(h) Upon the request of a party, GAO
will decide whether the agency must
provide any withheld documents, or
portions of documents, and whether
this should be done under a protective
order. When withheld documents are
provided, the protester’s comments on
the agency report shall be filed within
the original comment filing period un-
less GAO determines that an extension
is appropriate.

(i) Comments on the agency report
shall be filed with GAO within 10 days
after receipt of the report, with a copy
provided to the agency and other par-
ticipating parties. The protest shall be
dismissed unless the protester files
comments within the 10-day period, ex-
cept where GAO has granted an exten-
sion or has established a shorter period
in accordance with §21.10(e). Exten-
sions will be granted on a case-by-case
basis. Unless otherwise advised by the
protester, GAO will assume the pro-
tester received the agency report by
the due date specified in the acknowl-
edgment of protest furnished by GAO.

(j) GAO may request or permit the
submission of additional statements by
the parties and by other parties par-
ticipating in the protest as may be nec-
essary for the fair resolution of the
protest. The agency and other parties
must receive GAO’s approval before
submitting any additional statements.
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GAO reserves the right to disregard
material submitted without prior ap-
proval.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9,
2008]

§21.4 Protective orders.

(a) At the request of a party or on its
own initiative, GAO may issue a pro-
tective order controlling the treatment
of protected information. Such infor-
mation may include proprietary, con-
fidential, or source-selection-sensitive
material, as well as other information
the release of which could result in a
competitive advantage to one or more
firms. The protective order shall estab-
lish procedures for application for ac-
cess to protected information, identi-
fication and safeguarding of that infor-
mation, and submission of redacted
copies of documents omitting pro-
tected information. Because a protec-
tive order serves to facilitate the pur-
suit of a protest by a protester through
counsel, it is the responsibility of pro-
tester’s counsel to request that a pro-
tective order be issued and to submit
timely applications for admission
under that order.

(b) If no protective order has been
issued, the agency may withhold from
the parties those portions of its report
that would ordinarily be subject to a
protective order. GAO will review in
camera all information not released to
the parties.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for admission under
the order by submitting an application
to GAO, with copies furnished simulta-
neously to all parties. The application
shall establish that the applicant is not
involved in competitive decision-mak-
ing for any firm that could gain a com-
petitive advantage from access to the
protected information and that there
will be no significant risk of inad-
vertent disclosure of protected infor-
mation. Objections to an applicant’s
admission shall be raised within 2 days
after receipt of the application, al-
though GAO may consider objections
raised after that time.

(d) Any violation of the terms of a
protective order may result in the im-
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position of such sanctions as GAO
deems appropriate, including referral
to appropriate bar associations or
other disciplinary bodies, restricting
the individual’s practice before GAO,
prohibition from participation in the
remainder of the protest, or dismissal
of the protest.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9,
2008]

§21.5 Protest issues not for consider-
ation.

A protest or specific protest allega-
tions may be dismissed any time suffi-
cient information is obtained by GAO
warranting dismissal. Where an entire
protest is dismissed, no agency report
need be filed; where specific protest al-
legations are dismissed, an agency re-
port shall be filed on the remaining al-
legations. Among the protest bases
that shall be dismissed are the fol-
lowing:

(a) Contract administration. The ad-
ministration of an existing contract is
within the discretion of the agency.
Disputes between a contractor and the
agency are resolved pursuant to the
disputes clause of the contract and the
Contract Disputes Act of 1978. 41 U.S.C.
601-613.

(b) Small Business Administration
issues—(1) Small business size stand-
ards and North American Industry
Classification System (NAICS) stand-
ards. Challenges of established size
standards or the size status of par-
ticular firms, and challenges of the se-
lected NAICS code may be reviewed
solely by the Small Business Adminis-
tration. 15 U.S.C. 637(b)(6).

(2) Small Business Certificate of Com-
petency Program. Referrals made to the
Small Business Administration (SBA)
pursuant to sec. 8(b)(7) of the Small
Business Act, or the issuance of, or re-
fusal to issue, a certificate of com-
petency under that section will gen-
erally not be reviewed by GAO. The ex-
ceptions, which GAO will interpret nar-
rowly out of deference to the role of
the SBA in this area, are protests that
show possible bad faith on the part of
government officials, or that present
allegations that the SBA failed to fol-
low its own published regulations or
failed to consider vital information
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bearing on the firm’s responsibility due
to the manner in which the informa-
tion was presented to or withheld from
the SBA by the procuring agency. 15
U.S.C. 637(b)(T).

(3) Procurements under sec. 8(a) of the
Small Business Act. Under that section,
since contracts are entered into with
the Small Business Administration at
the contracting officer’s discretion and
on such terms as are agreed upon by
the procuring agency and the Small
Business Administration, the decision
to place or not to place a procurement
under the 8(a) program is not subject
to review absent a showing of possible
bad faith on the part of government of-
ficials or that regulations may have
been violated. 15 U.S.C. 637(a).

(c) Affirmative determination of respon-
sibility by the contracting officer. Be-
cause the determination that a bidder
or offeror is capable of performing a
contract is largely committed to the
contracting officer’s discretion, GAO
will generally not consider a protest
challenging such a determination. The
exceptions are protests that allege that
definitive responsibility criteria in the
solicitation were not met and those
that identify evidence raising serious
concerns that, in reaching a particular
responsibility determination, the con-
tracting officer unreasonably failed to
consider available relevant informa-
tion or otherwise violated statute or
regulation.

(d) Procurement integrity. For any
Federal procurement, GAO will not re-
view an alleged violation of sub-
sections (a), (b), (c¢), or (d) of sec. 27 of
the Office of Federal Procurement Pol-
icy Act, 41 U.S.C. 423, as amended by
sec. 4304 of the National Defense Au-
thorization Act for Fiscal Year 1996,
Public Law 104-106, 110 Stat. 186, Feb-
ruary 10, 1996, where the protester
failed to report the information it be-
lieved constituted evidence of the of-
fense to the Federal agency responsible
for the procurement within 14 days
after the protester first discovered the
possible violation.

(e) Protests not filed either in GAO
or the agency within the time limits
set forth in §21.2.

(f) Protests which lack a detailed
statement of the legal and factual
grounds of protest as required by
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§21.1(c)(4), or which fail to clearly state
legally sufficient grounds of protest as
required by §21.1(f).

(g) Procurements by agencies other than
Federal agencies as defined by sec. 3 of
the Federal Property and Administrative
Services Act of 1949, 40 U.S.C. 472. Pro-
tests of procurements or proposed pro-
curements by agencies such as the U.S.
Postal Service, the Federal Deposit In-
surance Corporation, and non-
appropriated fund activities are beyond
GAQ’s bid protest jurisdiction as estab-
lished in 31 U.S.C. 3551-3556.

(h) Subcontract protests. GAO will not
consider a protest of the award or pro-
posed award of a subcontract except
where the agency awarding the prime
contract has requested in writing that
subcontract protests be decided pursu-
ant to §21.13.

(i) Suspensions and debarments. Chal-
lenges to the suspension or debarment
of contractors will not be reviewed by
GAO. Such matters are for review by
the agency in accordance with the ap-
plicable provisions of the Federal Ac-
quisition Regulation.

(j) Competitive range. GAO will not
consider protests asserting that the
protester’s proposal should not have
been included or kept in the competi-
tive range.

(k) Decision whether or not to file a
protest on behalf of Federal employees.
GAO will not review the decision of an
agency tender official to file a protest
or not to file a protest in connection
with a public-private competition.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79835, Dec. 31, 2002; 70 FR 19681, Apr. 14,
2005; 73 FR 32430, June 9, 2008]

§21.6 Withholding of award and sus-
pension of contract performance.

Where a protest is filed with GAO,
the agency may be required to with-
hold award and to suspend contract
performance. The requirements for the
withholding of award and the suspen-
sion of contract performance are set
forth in 31 U.S.C. 3553(c) and (d); GAO
does not administer the requirements
to stay award or suspend contract per-
formance under CICA at 31 U.S.C.
3653(c) and (d).

[73 FR 32430, June 9, 2008]
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§21.7 Hearings.

(a) At the request of a party or on its
own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed to resolve the
protest.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to dis-
cuss and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be con-
ducted as soon as practicable after re-
ceipt by the parties of the agency re-
port and relevant documents. Although
hearings ordinarily will be conducted
at GAO in Washington, DC, hearings
may, at the discretion of GAO, be con-
ducted at other locations, or by tele-
phone or other electronic means.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
attend as observers and may partici-
pate as allowed by GAO’s hearing offi-
cial. In order to prevent the improper
disclosure of protected information at
the hearing, GAO’s hearing official
may restrict attendance during all or
part of the proceeding.

(e) Hearings shall normally be re-
corded and/or transcribed. If a record-
ing and/or transcript is made, any
party may obtain copies at its own ex-
pense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a rel-
evant question, GAO may draw an in-
ference unfavorable to the party for
whom the witness would have testified.

(g) If a hearing is held, each party
shall file comments with GAO within 5
days after the hearing was held or as
specified by GAO. If the protester has
not filed comments by the due date,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]
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§21.8 Remedies.

(a) If GAO determines that a solicita-
tion, cancellation of a solicitation, ter-
mination of a contract, proposed
award, or award does not comply with
statute or regulation, it shall rec-
ommend that the agency implement
any combination of the following rem-
edies:

(1) Refrain from exercising options
under the contract;

(2) Terminate the contract;

(3) Recompete the contract;

(4) Issue a new solicitation;

(5) Award a contract consistent with
statute and regulation; or

(6) Such other recommendation(s) as
GAO determines necessary to promote
compliance.

(b) In determining the appropriate
recommendation(s), GAO shall, except
as specified in paragraph (c) of this sec-
tion, consider all circumstances sur-
rounding the procurement or proposed
procurement including the seriousness
of the procurement deficiency, the de-
gree of prejudice to other parties or to
the integrity of the competitive pro-
curement system, the good faith of the
parties, the extent of performance, the
cost to the government, the urgency of
the procurement, and the impact of the
recommendation(s) on the agency’s
mission.

(c) If the head of the procuring activ-
ity determines that performance of the
contract notwithstanding a pending
protest is in the government’s best in-
terest, GAO shall make its rec-
ommendation(s) under paragraph (a) of
this section without regard to any cost
or disruption from terminating, recom-
peting, or reawarding the contract.

(d) If GAO determines that a solicita-
tion, proposed award, or award does
not comply with statute or regulation,
it may recommend that the agency pay
the protester the costs of:

(1) Filing and pursuing the protest,
including attorneys’ fees and consult-
ant and expert witness fees; and

(2) Bid and proposal preparation.

(e) If the agency decides to take cor-
rective action in response to a protest,
GAO may recommend that the agency
pay the protester the reasonable costs
of filing and pursuing the protest, in-
cluding attorneys’ fees and consultant
and expert witness fees. The protester
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shall file any request that GAO rec-
ommend that costs be paid within 15
days of the date on which the protester
learned (or should have learned, if that
is earlier) that GAO had closed the pro-
test based on the agency’s decision to
take corrective action. The protester
shall furnish a copy of its request to
the agency, which may file a response
within 15 days after receipt of the re-
quest, with a copy furnished to the pro-
tester.

()1) If GAO recommends that the
agency pay the protester the costs of
filing and pursuing the protest and/or
of bid or proposal preparation, the pro-
tester and the agency shall attempt to
reach agreement on the amount of
costs. The protester shall file its claim
for costs, detailing and certifying the
time expended and costs incurred, with
the agency within 60 days after receipt
of GAO’s recommendation that the
agency pay the protester its costs.
Failure to file the claim within that
time may result in forfeiture of the
protester’s right to recover its costs.

(2) The agency shall issue a decision
on the claim for costs as soon as prac-
ticable after the claim is filed. If the
protester and the agency cannot reach
agreement within a reasonable time,
GAO may, upon request of the pro-
tester, recommend the amount of costs
the agency should pay in accordance
with 31 U.S.C. 3554(c). In such cases,
GAO may also recommend that the
agency pay the protester the costs of
pursuing the claim for costs before
GAO.

(3) The agency shall notify GAO
within 60 days after GAO recommends
the amount of costs the agency should
pay the protester of the action taken
by the agency in response to the rec-
ommendation.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]

§21.9 Time for decision by GAO.

(a) GAO shall issue a decision on a
protest within 100 days after it is filed.

(b) In protests where GAO uses the
express option procedures in §21.10,
GAO shall issue a decision on a protest
within 65 days after it is filed.

(c) GAO, to the maximum extent
practicable, shall resolve a timely sup-
plemental protest adding one or more
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new grounds to an existing protest, or
a timely amended protest, within the
time limit established in paragraph (a)
of this section for decision on the ini-
tial protest. If a supplemental or an
amended protest cannot be resolved
within that time limit, GAO may re-
solve the supplemental or amended
protest using the express option proce-
dures in §21.10.

§21.10 Express options, flexible alter-
native procedures, accelerated
schedules, summary decisions, and
status and other conferences.

(a) At the request of a party or on its
own initiative, GAO may decide a pro-
test using an express option.

(b) The express option will be adopted
at the discretion of GAO and only in
those cases suitable for resolution
within 65 days.

(c) Requests for the express option
shall be in writing and received in GAO
not later than 5 days after the protest
or supplemental/amended protest is
filed. GAO will promptly notify the
parties whether the case will be han-
dled using the express option.

(d) When the express option is used,
the following schedule applies instead
of those deadlines in §21.3 and §21.7:

(1) The agency shall file a complete
report with GAO and the parties within
20 days after it receives notice from
GAO that the express option will be
used.

(2) Comments on the agency report
shall be filed with GAO and the other
parties within 5 days after receipt of
the report.

(3) Where circumstances demonstrate
that a case is no longer suitable for
resolution using the express option,
GAO shall establish a new schedule for
submissions by the parties.

(e) GAO, on its own initiative or upon
request by the parties, may use flexible
alternative procedures to promptly and
fairly resolve a protest, including al-
ternative dispute resolution, estab-
lishing an accelerated schedule, and/or
issuing a summary decision.

(f) GAO may conduct status and
other conferences by telephone or in
person with all parties participating in
a protest to promote the expeditious
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development and resolution of the pro-
test.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]

§21.11 Effect of judicial proceedings.

(a) A protester must immediately ad-
vise GAO of any court proceeding
which involves the subject matter of a
pending protest and must file with
GAO copies of all relevant court docu-
ments.

(b) GAO will dismiss any case where
the matter involved is the subject of
litigation before, or has been decided
on the merits by, a court of competent
jurisdiction. GAO may, at the request
of a court, issue an advisory opinion on
a bid protest issue that is before the
court. In these cases, unless a different
schedule is established, the times pro-
vided in this part for filing the agency
report (§21.3(c)), filing comments on
the report (§21.3(1)), holding a hearing
and filing comments (§21.7), and
issuing a decision (§21.9) shall apply.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]

§21.12 Distribution of decisions.

(a) Unless it contains protected infor-
mation, a copy of a decision shall be
provided to the protester, any interve-
nors, and the agency involved; a copy
also shall be made available to the pub-
lic. A copy of a decision containing
protected information shall be pro-
vided only to the agency and to indi-
viduals admitted to any protective
order issued in the protest. A public
version omitting the protected infor-
mation shall be prepared wherever pos-
sible.

(b) Decisions may be distributed to
the parties, and are available from
GAO, by electronic means.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002; 73 FR 32430, June 9,
2008]

§21.13 Nonstatutory protests.

(a) GAO will consider protests con-
cerning awards of subcontracts by or
for a Federal agency, sales by a Federal
agency, or procurements by agencies of
the government other than Federal
agencies as defined in §21.0(c) if the
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agency involved has agreed in writing
to have protests decided by GAO.

(b) The provisions of this part shall
apply to nonstatutory protests except
for the provision of §21.8(d) pertaining
to recommendations for the payment
of costs. The provision for the with-
holding of award and the suspension of
contract performance, 31 U.S.C. 3553(c)
and (d), also does not apply to non-
statutory protests.

§21.14 Request for reconsideration.

(a) The protester, any intervenor,
and any Federal agency involved in the
protest may request reconsideration of
a bid protest decision. GAO will not
consider a request for reconsideration
that does not contain a detailed state-
ment of the factual and legal grounds
upon which reversal or modification is
deemed warranted, specifying any er-
rors of law made or information not
previously considered.

(b) A request for reconsideration of a
bid protest decision shall be filed, with
copies to the parties who participated
in the protest, not later than 10 days
after the basis for reconsideration is
known or should have been known,
whichever is earlier.

(c) GAO will summarily dismiss any
request for reconsideration that fails
to state a valid basis for reconsider-
ation or is untimely. To obtain recon-
sideration, the requesting party must
show that our prior decision contains
errors of either fact or law, or must
present information not previously
considered that warrants reversal or
modification of our decision; GAO will
not consider a request for reconsider-
ation based on repetition of arguments
previously raised.

[61 FR 39042, July 26, 1996, as amended at 73
FR 32430, June 9, 2008]

PART 22—RULES OF PROCEDURE OF
THE GOVERNMENT ACCOUNT-
ABILITY OFFICE CONTRACT AP-
PEALS BOARD

Sec.
22.1
22.2
22.3
22.4
22.5

Applicability of Rules [Rule 1].
Board Consideration [Rule 2].
Appeals—How Taken [Rule 3].
Appeal File [Rule 4].
Pleadings [Rule 5].
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22.12 Interrogatories [Rule 12].

22.13 Requests for Admission [Rule 13].

22.14 Production of Documents, Electroni-
cally Stored Information, Other Tangible
Things, or Entry Onto Land [Rule 14].

22.15 Conferences and Orders [Rule 15].

22.16 Hearings [Rule 16].

22.17 Submission on the Record Without a
Hearing [Rule 17].

22.18 Closing the Record [Rule 18].

22.19 Findings and Decisions of the Board
[Rule 19].

22.20 Mistakes and Corrections [Rule 20].

22.21 Motion for Reconsideration [Rule 21].

22.22 Accelerated and Small Claims Proce-
dures [Rule 22].

22.23 Suspension of Proceedings [Rule 23].

22.24 Alternative Dispute Resolution [Rule
24].

22.25 Protective Orders and In Camera Re-
view [Rule 25].

22.26 Representation of the Parties [Rule
26].

22.27 Ex Parte Communications [Rule 27].

22.28 Time [Rule 28].

22.29 Inspection of the Record [Rule 29].

AUTHORITY: Sec. 1501, Public Law 110-161,
121 Stat. 2249.

SOURCE: 73 FR 36258, June 26, 2008, unless
otherwise noted.

§22.1 Applicability of Rules [Rule 1].

The Government Accountability Of-
fice Contract Appeals Board is author-
ized to hear appeals from decisions of
contracting officers with respect to
any contract entered into by a legisla-
tive branch agency. These rules shall
apply to all appeals filed with the
Board on or after October 1, 2007.

§22.2 Board Consideration [Rule 2].

(a) Offices. The office of the Board
shall be at the Government Account-
ability Office, 441 G Street, NW., Wash-
ington, DC 20548, or in such other place
as may from time to time hereafter be
assigned for its use. All files and
records of the Board shall be kept at
such office. All communications, plead-
ings, and/or documents addressed to
the Board shall be addressed or deliv-
ered to the Board at the Government
Accountability Office, 441 G Street,
NW., Room 7182, Washington, DC 20548;
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Telephone: 202-512-3342; Facsimile: 202—
512-9749; E-mail: cab@gao.gov.

(b) Three member panel. Generally, all
appeals will be assigned to a panel of
three members of the Board appointed
by the Chairman of the Board; said
panel may or may not include the
Chairman of the Board as a member.
Each panel will include a presiding
member who is responsible for case
management, including scheduling,
and who may, without participation of
the other panel members, rule on non-
dispositive motions and resolve proce-
dural disputes. Hearings on appeals
may be held by one or more of the
panel members of the Board. Appeals
resolved under the Board’s small
claims or accelerated procedures (see
§22.22 of this part [Rule 22]) may be de-
cided by a single member of the Board.
Requests for consideration of a matter
by all members of the Contract Appeals
Board will not be granted in any appeal
filed under these rules.

(c) Absence or disability of Chairman.
The activities of the Board shall be
performed under the supervision of the
Chairman of the Board. In the absence
of, or during the disability of, the
Chairman, the Vice Chairman of the
Board shall act as the Chairman.

§22.3 Appeals—How Taken [Rule 3].

(a) Form. An appeal by the contractor
shall be filed with the Board in the
form of a written notice of appeal. The
notice shall identify the contract by
number, the name of the government
agency and/or department against
which the claim is asserted, the con-
tracting officer for the subject dispute,
the decision from which the appeal is
taken, an estimate of the amount of
money in controversy, if any, and shall
be signed personally by the appellant
(the contractor making the appeal) or
by his representative or attorney. The
complaint referred to in §22.5(a) of this
part [Rule 5(a)] may be filed with the
notice of appeal or the appellant may
designate the notice of appeal as a
complaint if it otherwise fulfills the re-
quirements of a complaint. The appel-
lant shall promptly provide a copy of
the appeal and complaint to the con-
tracting officer.

(b) Timeliness. (1) For claims where a
contracting officer has issued a final
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decision, the contractor may file an ap-
peal no later than 90 days after it re-
ceives the contracting officer’s final
decision.

(2) For certified claims submitted to
the contracting officer in excess of
$50,000 where the contracting officer
has not issued a final decision within a
reasonable time, taking into account
such factors as the size and complexity
of the claim, the contractor may file a
notice of appeal citing the failure of
the contracting officer to issue a deci-
sion.

(3) For claims submitted to the con-
tracting officer in the amount of $50,000
or less where the contracting officer
has not issued a final decision within 60
days of the contractor’s request that a
final decision be issued within that
time, the contractor may file a notice
of appeal citing the failure of the con-
tracting officer to issue a decision.

(4) In lieu of a notice of appeal filed
under paragraphs (b)(2) or (b)(3) of this
section [Rules 3(b)(2) or 3(b)(3)], the
contractor may request that the Board
direct a contracting officer to issue a
decision within a specified period of
time, as determined by the Board, in
the event of undue delay by the con-
tracting officer in issuing a decision.

(56) An appeal filed with the Board
will be deemed ‘‘filed”’ on the date ac-
tually received by the Board if received
by 5:30 p.m. local time in Washington,
DC, or on the next business day if re-
ceived after 5:30 p.m.

(c) Service of the appeal;, copies. An
original plus 3 copies of the appeal
shall be filed with the Board by hand
delivery, express or priority mail, ap-
proved commercial carrier (e.g., UPS
or FedEx), facsimile, or e-mail, al-
though e-mail is the preferred method
of delivery in all Board matters. The
use of first class or parcel post mail is
strongly discouraged because the deliv-
ery delays and screening process for
government mail could result in un-
timely filed appeals. If filed by e-mail
or facsimile, the appellant shall pro-
vide the original plus 3 copies to the
Board by hand delivery or commercial
carrier within 2 business days of the e-
mailed or facsimile transmitted filing.
The appellant shall furnish a copy of
the appeal to the contracting officer
from whose decision, or failure to issue
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the decision, the appeal is taken using
the same method or service as for the
Board, or an equal or more expeditious
method of service. For service of docu-
ments once an appeal has commenced,
see §22.7(b) of this part [Rule 7(b)].

(d) Docketing. When the Board re-
ceives a notice of appeal from the ap-
pellant, the Board will promptly dock-
et the appeal and provide written no-
tice of docketing to all parties, or their
counsel, with a copy of these rules.

(e) Consolidation. The Board, in its
discretion, may consolidate cases in-
volving common issues of law or fact.

[73 FR 36258, June 26, 2008, as amended at 73
FR 60610, Oct. 14, 2008]

§22.4 Appeal File [Rule 4].

(a) Duties of the Contracting Officer. (1)
Within 30 days after receipt of the com-
plaint, or within such other period of
time as may be established by the
Board, the contracting officer shall as-
semble and transmit to the Board an
appeal file consisting of all documents
pertinent to the appeal, including:

(i) The decision from which the ap-
peal is taken;

(ii) The contract, including relevant
specifications, amendments, plans, and
drawings;

(iii) All correspondence between the
parties relevant to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was
issued;

(iv) All documents and other tangible
things on which the contracting officer
relied in making the decision, and any
correspondence relating thereto;

(v) Transcripts of any testimony
taken during the course of proceedings,
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board; and

(vi) Any additional information or
evidence considered relevant to the ap-
peal.

(2) Within the same time specified
above, the contracting officer shall fur-
nish the appellant a copy of each docu-
ment he or she transmits to the Board,
except those in paragraph (a)(1)(ii) of
this section [Rule 4(a)(1)(ii)]. As to the
latter, a list furnished to the appellant
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indicating specific contractual docu-
ments transmitted will suffice. Docu-
ments filed under this rule, and any
supplements, shall be organized and
filed in accordance with paragraph (d)
of this section [Rule 4(d)].

(b) Duties of the appellant. Within 30
days after receipt of a copy of the ap-
peal file provided pursuant to para-
graph (a) of this section [Rule 4(a)], or
within such other period of time as
may be established by the Board, the
appellant shall transmit to the Board
for inclusion in the appeal file any doc-
uments not contained therein which
the appellant considers to be relevant
to the appeal. Within the same period
of time, the appellant shall furnish a
copy of such documents to the con-
tracting officer or counsel for the gov-
ernment. Documents filed under this
rule shall be organized and filed in ac-
cordance with paragraph (d) of this sec-
tion [Rule 4(d)].

(c) Continuing duty to supplement the
record. All parties have a continuing
duty to supplement the record with rel-
evant documents and tangible things,
and the appeal file may be supple-
mented by any party at any time be-
fore the closing of the record. In cases
where a hearing is requested, these
supplements shall be provided well in
advance of the pre-hearing conference
so that objections to admissibility may
be heard and resolved, to the maximum
extent possible, in advance of the hear-
ing. All supplements to the appeal file
shall be organized and filed in accord-
ance with paragraph (d) of this section
[Rule 4(d)].

(d) Organization of appeal file. Only
relevant documents and tangible
things should be provided as part of the
appeal file. Appeal file documents may
be originals or true, legible, and com-
plete copies or facsimiles. The appeal
file shall be arranged in chronological
order with the earliest documents first;
bound in a 3-ring binder (or binders) or
similar loose-leaf binder(s) no larger
than 4 inches in width, except where
size or shape makes such binding im-
practicable; numbered; tabbed; and in-
dexed. Numbering of pages shall be
consecutive and continuous from one
page to the next (i.e., ‘“‘Bates” num-
bered), so that the complete file, in-
cluding any supplements, will consist
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of one set of consecutively numbered
pages. Preceding each Bates number
shall be a designation ‘““A” for appel-
lant or “R” for respondent, indicating
which party provided the document.
Multiple binders shall be consecutively
numbered and include references on the
outside cover and binding that state
the range of tab numbers and Bates
numbers contained therein. Within
each binder, tabs shall separate each
document; multiple documents shall
not be placed behind a single tab, un-
less each document is separated by a
divider. The appeal file shall include an
index identifying each document in-
cluded in the appeal file by date, brief
description of the document, and the
tab and Bates numbers where the docu-
ment can be located in the appeal file.
The Board may, in its discretion or
upon request of a party, order an alter-
native organization of the appeal file.
If an alternative organization of the
appeal file is permitted, such as by doc-
ument type or topic, documents within
that grouping must be presented in
chronological order to the extent pos-
sible. The Board may impose special
requirements on the production of elec-
tronic documents and, if any portion of
the §22.4 [Rule 4] file or supplement
contains electronic documents, the
party submitting such documents shall
contact the Board before submission
for guidance.

(e) Submissions on order of the Board.
The Board may, at any time during the
pendency of the appeal, require any
party to file documents or tangible
things as additional exhibits. The
Board may also require a party to file
printed versions of electronic records
or, conversely, may require electronic
versions of printed documents.

(f) Status of documents in the record.
Documents contained in the appeal file
are considered, without further action
by the parties, as part of the record
upon which the Board will render its
decision. However, a party may object
to consideration of a particular docu-
ment or documents by filing a written
objection. Such objections shall be
raised by motion pursuant to §22.6 of
this part [Rule 6] and shall be filed as
early as necessary to allow the Board,
to the maximum extent possible, to re-
solve the objection in advance of a
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scheduled hearing, or before the record
is closed if no hearing is held.

§22.5 Pleadings [Rule 5].

(a) Complaint. Within 15 days after re-
ceipt of the docketing notice from the
Board, or within such other period of
time as may be established by the
Board, the appellant will file with the
Board, if not previously filed with the
notice of appeal, a complaint setting
forth simple, concise, and direct state-
ments of each of its claims showing
that it is entitled to relief; identifying
the contract provision or provisions
under which relief is claimed; and stat-
ing the amount in controversy or an
estimate thereof, if known, and/or the
relief requested. The complaint shall
be limited to those requests for relief
which have been presented to the con-
tracting officer and were either denied
or not ruled upon by the contracting
officer in accordance with §22.3 of this
part [Rule 3]. No technical form is re-
quired, but each claim should be sepa-
rately identified. In the event that the
complaint is not filed within the time
stated above, the appeal may be dis-
missed by the Board for lack of pros-
ecution.

(b) Answer. Within 30 days after re-
ceipt of the complaint, or within such
other period of time as may be estab-
lished by the Board, the contracting of-
ficer or counsel for the government
shall prepare and file with the Board
an answer thereto. The answer shall set
forth simple, concise, and direct state-
ments of the government’s defenses to
each claim asserted by the appellant.
Each defense shall be stated with as
much particularity as is practicable.
Defenses which go to the Board’s juris-
diction may be included in the answer,
or may be raised by motion pursuant
to the provisions of §22.6 of this part
[Rule 6]. Motions in lieu of an answer
may be filed only with the advance per-
mission of the Board.

(c) Small claims and accelerated proce-
dures. When an appellant elects to use
the small claims or accelerated proce-
dures described in §22.22 of this part
[Rule 22], the Board may shorten the
time for filing the complaint and an-
swer.

(d) Amendment of pleadings. At any
time before a hearing on the merits, or

30

4 CFR Ch. | (1-1-13 Edition)

before the closing of the record when a
hearing is not held, the Board in its
discretion may permit a party to
amend its complaint or answer con-
cerning matters that are within the
proper scope of the appeal, upon condi-
tions that are just to both parties. The
Board, upon its own initiative or upon
application by a party, may in its dis-
cretion order a party to make a more
definite statement of its complaint or
answer, or to reply to an answer. When
issues within the proper scope of the
appeal, but not raised by the complaint
and answer, are determined by express
or implied consent of the parties as
having been raised, they shall be treat-
ed in all respects as if they had been
raised in the pleadings. Such amend-
ment of the complaint and answer as
may be necessary to cause them to
conform to the evidence may be made
upon motion at any time, but failure to
so amend does not affect the result of
the hearing of these issues. If evidence
is objected to at the hearing on the
ground that it is not within the issues
raised by the complaint and answer,
the Board may allow the pleadings to
be amended within the proper scope of
the appeal and shall do so freely when
the presentation of the merits of the
action will be served thereby and the
objecting party fails to satisfy the
Board that the admission of such evi-
dence would prejudice it in maintain-
ing its appeal or defense on the merits.
The Board may, however, grant a con-
tinuance to enable the objecting party
to respond to such evidence.

§22.6 Motions, Briefs, and Other State-
ments [Rule 6].

(a) Motions, generally. Motions shall
be made in writing, indicate the relief
sought and include the grounds there-
for, and be filed with the Board as soon
as practicable after the grounds there-
for are known and as early as nec-
essary to allow the Board to rule on
the motion in advance of a scheduled
hearing. Except for motions submitted
under paragraph (d) of this section
[Rule 6(d)], any party may respond to a
motion by submitting a written re-
sponse to the motion within 10 days of
receipt of the motion, and the moving
party may reply to the response within
5 days of receipt of the response, except
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that the Board, in its discretion, may
shorten or lengthen the time for the re-
sponse and reply based on the nature of
the motion, the nature and timing of
the case, and the scheduling needs of
the Board. The Board may request ad-
ditional submissions from the parties
and may decide motions on the written
submissions without oral argument.
The Board shall decide all motions be-
fore the hearing on the merits unless
the Board determines that a ruling be
deferred pending a hearing on both the
merits and the motion. Jurisdictional
and procedural defenses may be raised
at any time by motion, but should be
raised as soon as the grounds therefor
are known; and the Board, at any time
and on its own initiative, may raise an
issue of jurisdiction and may decline to
proceed with an appeal in which it
lacks authority to decide the issues.
All motions, responses, replies, and ad-
ditional submissions required by the
Board shall be filed in accordance with
paragraphs (b) and (c) of this section
[Rules 6(b) and 6(c)].

(b) Briefs and citations. In addition to
submissions required by these rules,
the Board may require the parties to
file legal or factual briefs concerning
any matter that may aid in the disposi-
tion of the appeal. When such briefs or
submissions are required (by rule or by
the Board), the brief or submission
shall contain citations to the record
and legal authority as appropriate, and
follow such other format as may be di-
rected by the Board. Citations to the
record must be specific (i.e., to Bates
number or other similar designation)
so that the Board can locate the exact
proposition or matter to which the
party is referring. The parties should
not expect the Board to search the
record for evidence in support of either
party’s position. Briefs and submis-
sions that are not submitted in the re-
quired format, or which do not contain
adequate citations to the record or
legal authority, may be rejected by the
Board or returned to the party with an
order that the party resubmit the brief
or submission with appropriate revi-
sions.

(c) Declarations, affidavits, or other
statements. Any declaration, affidavit,
or other statement that is submitted
to explain the record must, to the max-
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imum extent possible, include citations
to the record in support of the state-
ment, argument, or analysis made. Ci-
tations to the record must be specific
(i.e., to Bates number or similar des-
ignation). Declarations, affidavits, or
other statements containing inad-
equate citations may be returned to
the party with an order that the party
resubmit the statement with appro-
priate revisions.

(d) Motions for summary judgment—(1)
Generally. Motions for summary judg-
ment or partial summary judgment
shall be filed only when a party be-
lieves, based on uncontested material
facts, that it is entitled to relief, in
whole or in part, as a matter of law.
Such motions shall be filed as soon as
practicable to allow the Board to rule
on the motion in advance of a sched-
uled hearing. In considering a motion,
or partial motion, for summary judg-
ment, the Board will consider the
pleadings, depositions, answers to in-
terrogatories, admissions of record,
and affidavits provided, and will grant
such motion if there is no genuine
issue of material fact and the moving
party is entitled to judgment as a mat-
ter of law. In deciding motions for sum-
mary judgment, the Board will look to
Rule 56 of the Federal Rules of Civil
Procedure for guidance.

(2) Requirements. Where both parties
agree that disposition by summary
judgment or partial summary judg-
ment is appropriate, they shall file a
stipulation of all material facts nec-
essary for the Board to rule on the mo-
tion. Otherwise, the moving party shall
file with its motion a ‘‘Statement of
Undisputed Material Facts’”’ setting
forth the claimed undisputed material
facts in separately numbered para-
graphs, each of which shall be sup-
ported by citations to the §22.4 [Rule 4]
file or other evidence establishing the
facts. The non-moving party shall file a
‘“Statement of Genuine Issues of Mate-
rial Facts,” responding to each num-
bered paragraph, demonstrating the ex-
istence of genuine issues of material
facts where appropriate, and including
for each fact citations to the §22.4
[Rule 4] file or other evidence in sup-
port. A fact properly proposed by one
party may be accepted by the Board as
undisputed unless the opposing party
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properly responds and establishes that
the fact is in dispute. An opposing
party may not rely on mere allegations
or denials in its pleadings to dem-
onstrate the existence of a genuine
issue of material fact. Hither party
may rely on affidavits, depositions, an-
swers to interrogatories, or admissions
of record to establish the existence of,
or to dispute, a material fact. The mov-
ing party and non-moving party each
shall submit a memorandum of law
supporting or opposing summary judg-
ment, and the moving party may file a
reply to the non-moving party’s opposi-
tion of the motion.

(3) Time. Generally, the non-moving
party shall file its opposition to a mo-
tion for summary judgment or partial
summary judgment within 20 days of
receipt of the motion, and the moving
party’s reply is due within 10 days of
receipt of the opposition, except that
the Board, in its discretion, may short-
en or lengthen the time for opposition
and reply based on the nature of the
motion, the nature and timing of the
case, and the scheduling needs of the
Board.

(4) Citations. All motions for sum-
mary judgment, oppositions to such
motions, briefs, and statements in sup-
port of the motions or opposition to
the motions shall be filed in conform-
ance with paragraphs (b) and (c) of this
section [Rules 6(b) and 6(c)].

§22.7 Copies
[Rule 7].

(a) Rule 4 file. For documents pro-
vided pursuant to §22.4 of this part
[Rule 4], the original and one copy
shall be provided to the Board, and one
copy shall be provided to each party.
Documents shall be provided by hand
delivery, express or priority mail, or
approved commercial carrier (e.g., UPS
or FedEx); first class and parcel post
mail are not permitted unless author-
ized by the Board.

(b) Other submissions filed with the
Board. Except as otherwise authorized
by the Board, all correspondence and
submissions, other than documents
provided pursuant to §22.4 of this part
[Rule 4] and appeals filed under §22.3(c)
of this part [Rule 3(c)], shall be pro-
vided to the Board by e-mail at
cab@gao.gov, with a courtesy copy of

and Service Thereof
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the submission provided by e-mail to
each of the members of the Board. All
e-mails to cab@gao.gov must identify
the case name and docket number in
the subject line of the e-mail. In addi-
tion, unless the Board directs other-
wise, the original plus 3 copies of the e-
mailed submission also shall be pro-
vided to the Board by hand delivery,
express or priority mail, or approved
commercial carrier (e.g., UPS or
FedEx) within 2 business days of the e-
mailed filing (except that the original
and one copy are required for appeals
involving small claims or using accel-
erated procedures). Delivery to the
Board by first class or parcel post mail
is not permitted. However, the Board
may at any time modify the number of
copies required or authorize alter-
native methods of delivery to the
Board.

(c) Service on parties. All correspond-
ence and submissions to the Board
must be provided to all other parties
using the same method of service as
used for the Board, or an equal or more
expeditious method of service. Except
for documents provided pursuant to
§22.4 of this part [Rule 4], e-mail serv-
ice is preferred. However, where the
parties agree to other methods of serv-
ice, such other methods of service to
parties are permitted.

(d) Proof of service. A party sending a
document to the Board must represent
to the Board that a copy has been sent
to the other parties, identify the date
on which service was made, and iden-
tify the method of delivery used. This
may be done by certificate of service,
by notation of a photostatic copy (cc:),
or by any other means that can reason-
ably be expected to show the Board
that the other party has been provided
a copy, the date on which the copy was
provided, and the method of delivery
used to provide the copy. Proof of serv-
ice must be provided to the Board at
the time of filing. If proof of service is
not provided, the Board may decline to
consider the document in the appeal.

§22.8 General Discovery Procedures
[Rule 8].

(a) General policy and methods of dis-
covery. The parties are encouraged to
engage in voluntary discovery proce-
dures and may obtain discovery by one
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or more of the following methods:
Depositions; written interrogatories;
requests for admissions; and requests
for production of documents, electroni-
cally stored information, other tan-
gible things, or entry onto land.

(b) Scope of discovery. Except as oth-
erwise limited by order of the Board,
the parties may obtain discovery re-
garding any matter, not privileged,
which is relevant to the subject matter
involving the pending appeal, whether
it relates to a claim or defense of a
party, including the existence, descrip-
tion, nature, custody, condition, and
location of any books, documents, elec-
tronically stored information, or other
tangible things, and the identity and
location of persons having knowledge
of any discoverable matter. It is not a
ground for objection that the informa-
tion sought will be inadmissible if the
information sought appears reasonably
calculated to lead to the discovery of
admissible evidence.

(c) Discovery plan, conferences, and or-
ders. Within 30 days of the initial filing
of documents in accordance with
§22.4(a) of this part [Rule 4(a)], the par-
ties shall confer and file with the
Board a proposed discovery plan, which
shall include estimated time frames
and proposed dates for completing dis-
covery and when the parties anticipate
that a hearing can be scheduled. Upon
request of a party or on its own initia-
tive, the Board may at any time hold
an informal meeting or telephone con-
ference with the parties to identify
outstanding issues relating to dis-
covery; establish a plan and schedule
for discovery; set limitations on dis-
covery; compel compliance with dis-
covery; and issue such orders or deter-
mine such other matters as are nec-
essary for the proper management of
discovery, including imposing sanc-
tions on the parties as may be appro-
priate.

(d) Discovery limits. On motion or on
its own initiative, the Board may make
any order necessary to protect a party
or person from annoyance, embarrass-
ment, oppression, or undue burden or
expense. Such order may impose limi-
tations on the scope, method, time and
place for discovery, and include provi-
sions for protecting the secrecy of con-
fidential information or documents.
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(e) Discovery objections. Unless other-
wise ordered by the Board, any objec-
tion to a discovery request must be
filed with the Board within 15 days of
receipt of the request. Objections must
be filed in writing and state with speci-
ficity the grounds therefor. Upon re-
ceipt, the Board will establish a sched-
ule for resolving the objections, which
may include additional briefing by the
parties or oral argument, and will de-
termine the extent to which discovery
will be permitted. A party shall fully
respond to any discovery request to
which it does not file a timely objec-
tion, in accordance with paragraph (f)
of this section [Rule 8(f)]. The parties
are required to make a good faith ef-
fort to resolve objections to discovery
requests informally prior to seeking re-
lief from the Board.

(f) Discovery responses. Unless other-
wise ordered by the Board, a party is
required to respond to written inter-
rogatories, requests for admission, and
requests for production of documents,
electronically stored information,
other tangible things, or entry onto
land within 30 days of receipt.

(g) Duty to supplement discovery re-
sponses. A party that has responded to
written interrogatories, requests for
admission, or requests for production
of documents, electronically stored in-
formation, or other tangible things,
upon becoming aware of deficiencies or
inaccuracies in its original responses,
or upon acquiring additional informa-
tion or documents relevant thereto,
shall, as quickly as practicable, and as
often as necessary, supplement its re-
sponses to the requesting party with
correct and sufficient additional infor-
mation and such additional documents
as are necessary to give a complete and
accurate response to the request.

(h) Voluntary cooperation. Each party
is expected to cooperate by making
available witnesses and evidence under
its control when requested by another
party, and to secure the voluntary at-
tendance of third-party witnesses and
production of evidence by third parties,
when practicable.

(i) Motions to compel discovery. If a
party refuses to comply with a dis-
covery request, or a party’s response to
a discovery request is incomplete or
entirely absent, any other party may
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file a motion to compel a response.
However, such motion must include a
representation that the moving party
has tried in good faith, prior to filing
the motion, to resolve the matter in-
formally. The motion to compel shall
include a copy of each discovery re-
quest at issue and the response, if any.

(j) Sanctions. If, after being properly
served with such discovery request, a
party fails to appear for deposition, re-
spond to interrogatories or requests for
admissions, or respond to a request for
production of documents, electroni-
cally stored information, other tan-
gible things, or entry onto land, the
party seeking discovery may move the
Board to impose sanctions under §22.10
of this part [Rule 10].

(k) Discovery motions, timing. All mo-
tions concerning discovery, including
motions to compel discovery, shall be
filed on or before the scheduled end
date of discovery to the maximum ex-
tent practicable. Motions that are filed
after the end date of discovery will not
be considered except for good cause
shown.

[73 FR 36258, June 26, 2008, as amended at 73
FR 60610, Oct. 14, 2008]

§22.9 Subpoenas [Rule 9].

(a) Issuance. Upon the written re-
quest of any party, or on the initiative
of the Board, a subpoena may be issued
that commands the person to whom it
is directed to attend and give testi-
mony at a deposition or hearing, and/or
produce documents or electronically
stored information (including writings,
papers, books, accounts, photographs,
drawings, graphs, charts, recordings,
and other data or data compilations) or
other tangible things designated in the
subpoena, or to permit entry onto des-
ignated premises for inspection or
other purposes. Requests for subpoenas
shall identify the Board and state the
name and docket number of the appeal;
identify the name of the person to
whom the subpoena is directed; com-
mand the person to whom the subpoena
is directed to, at a specific place and
time, appear and testify, or produce
designated documents, electronically
stored information, or other tangible
things, or permit the inspection of des-
ignated premises; and state the scope
and relevance of the requested testi-
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mony or evidence to the appeal. All re-
quests for subpoenas shall be filed at
least 15 days before the testimony or
evidence is to be provided, except that
the Board may, in its discretion, honor
requests for subpoenas not made within
this time limitation.

(b) Service. The party requesting the
subpoena shall cause the subpoena to
be served upon the person named in the
subpoena as soon as practicable after
the subpoena has been issued and shall
provide proof of service to the Board.
Service shall be made by any person
who is not a party and not less than 18
years of age by personal delivery to the
person named in the subpoena, and
shall include tender of the fees for one
day attendance and the mileage al-
lowed by 28 U.S.C. 1821 or other appli-
cable law; however, where the subpoena
is issued on behalf of the government,
money payments need not be tendered
in advance of attendance.

(c) Motions to quash. Upon written
motion of the person named in the sub-
poena or a party, the Board may quash
or modify the subpoena if it is unrea-
sonable and oppressive or for other
good cause shown, or the Board may
require the party in whose behalf the
subpoena was issued to advance the
reasonable costs of producing subpoe-
naed evidence. Motions to quash or
modify a subpoena must be filed within
10 days of service of the subpoena or by
the date and time specified in the sub-
poena for compliance, whichever is ear-
lier.

(d) Contumacy. In the case of contu-
macy or refusal to obey a subpoena by
a person who resides, is found, or trans-
acts business within the jurisdiction of
a United States district court, the
Board may apply to the court through
the Attorney General of the United
States for an order requiring the per-
son to appear before the Board to give
testimony, produce evidence, or both.

§22.10 Sanctions [Rule 10].

(a) Standards. All parties and their
representatives, attorneys, and any ex-
perts/consultants retained by them or
their attorneys, must obey directions
and orders prescribed by the Board and
adhere to standards of conduct applica-
ble to such parties and persons. As to
an attorney, the standards include the
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rules of professional conduct and ethics
of the jurisdictions in which an attor-
ney is licensed to practice, to the ex-
tent that those rules are relevant to
conduct affecting the integrity of the
Board, its process, and its proceedings.
The Board will also look to profes-
sional guidelines in evaluating an indi-
vidual’s conduct.

(b) Imposition of sanctions. (1) When a
party or its representative or attorney
or any expert/consultant fails to com-
ply with any direction or order issued
by the Board (including an order to
provide or permit discovery), or en-
gages in misconduct affecting the
Board, its process, or its proceedings,
the Board may make such orders as are
just, including the imposition of appro-
priate sanctions. The sanctions may in-
clude:

(i) Taking the facts pertaining to the
matter in dispute to be established for
the purpose of the appeal in accordance
with the contention of the party sub-
mitting the discovery request;

(ii) Forbidding challenge of the accu-
racy of any evidence;

(iii) Refusing to allow the noncompli-
ant party to support or pose designated
claims or defenses;

(iv) Prohibiting the noncompliant
party from introducing in evidence des-
ignated documents or items of testi-
mony;

(v) Striking pleadings or parts there-
of, or staying further proceedings until
the order is obeyed;

(vi) Dismissing the appeal or any
part thereof; and/or

(vii) Imposing such other sanctions
as the Board deems appropriate.

(2) Prior to imposing sanctions, the
Board will provide the noncompliant
party with notice and an opportunity
to be heard on the issue of whether
sanctions should be imposed. The op-
portunity to be heard does not mean
that the party is entitled to a hearing;
the opportunity to provide written ar-
gument shall satisfy this requirement.

(c) Disciplinary proceedings. In addi-
tion to the above procedures, the Board
may discipline individual party rep-
resentatives, attorneys, and experts/
consultants for a violation of any
Board order or direction or standard of
conduct applicable to such individual
where the violation affects the integ-
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rity of the Board’s process or pro-
ceedings. Sanctions may be public or
private and may include admonish-
ment, disqualification from a par-
ticular matter, referral to an appro-
priate licensing authority, or such
other action as circumstances may
warrant. The Board, in its discretion,
may suspend an individual from ap-
pearing before the Board as a party
representative, attorney, or expert/con-
sultant if, after affording such indi-
vidual notice and an opportunity to be
heard, a majority of all members of the
Contact Appeals Board determines that
such sanction is warranted.

§22.11 Depositions [Rule 11].

(a) When depositions may be taken.
After an appeal has been docketed by
the Board and a complaint has been
filed, either party may take the testi-
mony of any person by deposition upon
oral examination or written questions,
for the purpose of discovery or for use
as evidence in the appeal proceedings,
or for both purposes.

(b) Time, place, and manner of taking.
The time, place, and manner of taking
depositions shall be as mutually agreed
to by the parties or, failing such agree-
ment, be governed by order of the
Board.

(c) Limits. The number of depositions
taken shall not be limited except as
the Board may require to protect a
party from annoyance, burden, or har-
assment.

(d) Use as evidence. No testimony
taken by deposition shall be considered
as part of the evidence in the hearing
of an appeal unless and until such tes-
timony is offered and received in evi-
dence at the hearing. Depositions ordi-
narily will not be received in evidence
if the deponent is present and can tes-
tify personally at the hearing; how-
ever, depositions may be used to con-
tradict or impeach the testimony of a
deponent as a witness. If only a part of
a deposition is offered in evidence by a
party, an adverse party may require
the offering party to introduce any
other part which in fairness ought to
be considered with the part introduced.
In any case, the Board, upon the agree-
ment of the parties, may permit the in-
troduction of relevant portions of depo-
sitions as designated by the parties. If
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no hearing has been conducted and the
appeal has been submitted on the
record pursuant to §22.17 of this part
[Rule 17], the Board, in its discretion,
may receive depositions in evidence to
supplement the record.

§22.12 Interrogatories [Rule 12].

(a) When interrogatories may be served.
After an appeal has been docketed by
the Board and a complaint has been
filed, a party may serve on an adverse
party written interrogatories to be an-
swered by the party served or, if the
party served is a public or private cor-
poration or a partnership or associa-
tion, by any officer or agent who shall
furnish such information as is avail-
able to the party.

(b) Answers. The interrogatories shall
be answered separately and fully in
writing, signed under oath by the per-
son answering them, and served on the
party submitting the interrogatories.
Objections to the interrogatories shall
be signed by counsel for the party re-
sponding to the interrogatories. An in-
terrogatory is not necessarily objec-
tionable merely because an answer to
the interrogatory may involve an opin-
ion or contention that relates to fact
or the application of law to fact; how-
ever, the Board may order that such in-
terrogatory need not be answered until
after discovery has been completed or
some other event has occurred.

(c) Scope and use as evidence. Inter-
rogatories may relate to any matters
which can be inquired into under §22.11
of this part [Rule 11] (Depositions), and
the answers may be used to the same
extent as provided for the use of the
deposition of a party.

(d) Limits. The number of interrog-
atories or sets of interrogatories to be
served shall not be limited except as
the Board may require to protect a
party from annoyance, burden, or har-
assment.

(e) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records of the party upon
which the interrogatory has been
served, and the burden of deriving or
ascertaining the answer is substan-
tially the same for the party serving
the interrogatory as for the party
served, it is a sufficient answer to such
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interrogatory to specify the record(s)
from which the answer may be derived
or ascertained and to afford the party
serving the interrogatory a reasonable
opportunity to examine, audit, or in-
spect such records and to make copies
thereof. Such specification shall be in
sufficient detail to permit the interro-
gating party to locate and to identify,
as readily as can the party served, the
record(s) from which the answer may
be ascertained.

§22.13 Requests for Admission [Rule
1

.

(a) When requests for admission may be
served. (1) After an appeal has been
docketed by the Board and a complaint
has been filed, a party may serve on
the opposing party a written request
for the admission by the latter of the
genuineness of any relevant documents
described in and exhibited with the re-
quest, or of the truth of any relevant
matters of fact set forth in the request.
Each of the matters for which an ad-
mission is requested shall be deemed
admitted unless, within the period des-
ignated in §22.8(c) and §22.8(f) of this
part [Rules 8(e) and 8(f)] for responding
to discovery requests, the party to
whom the request is directed serves
upon the party requesting the admis-
sion either:

(i) A sworn statement denying spe-
cifically the matters for which an ad-
mission is requested or setting forth in
detail the reasons why he or she cannot
truthfully admit or deny those mat-
ters, or

(ii) Written objections on the ground
that some or all of the requested ad-
missions are privileged or irrelevant or
that the request is otherwise improper
in whole or in part.

(2) If written objections to a part of
the request are made, the remainder of
the request shall be answered within
the period designated in Rule 8(f). A de-
nial shall fairly meet the substance of
the requested admission and, when
good faith requires that a party deny
only a part of a matter for which an
admission is requested, he or she shall
specify so much of it as is true and
deny only the remainder.

(b) Limits. The number of requests for
admissions served shall not be limited
except as the Board may require to
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protect a party from annoyance, bur-
den, or harassment.

(c) Use as evidence. Any matter ad-
mitted is conclusively established for
the purpose of the pending action, un-
less the Board, on motion, permits
withdrawal or amendment of the ad-
mission.

[73 FR 36258, June 26, 2008, as amended at 73
FR 60610, Oct. 14, 2008]

§22.14 Production of Documents, Elec-
tronically  Stored Information,
Other Tangible Things, or Entry
Onto Land [Rule 14].

(a) When documents, electronically
stored information, other tangible things,
or entry onto land may be requested.
After an appeal has been docketed by
the Board and a complaint has been
filed, any party may serve on any other
party a request—

(1) To produce and permit the inspec-
tion, copying, or photographing of any
designated documents or electronically
stored information (including writings,
papers, books, accounts, photographs,
drawings, graphs, charts, recordings,
and other data or data compilations),
or other tangible things, not privi-
leged, which are in his, her, or its pos-
session, custody, or control and which
are within the scope of discovery as de-
scribed in §22.8(b) of this part [Rule
8(b)]; or

(2) To permit entry onto designated
land or other property in his or its pos-
session or control for the purpose of in-
specting, measuring, surveying, film-
ing, or photographing the property or
any designated object or operation
thereon which is within the scope of
discovery as described in §22.8(b) of
this part [Rule 8(b)].

(b) Time, place, and manner. The re-
quest shall specify the time, place, and
manner of making the inspection and
taking the copies and photographs. The
Board may make an order that the in-
spection, copying, measuring, sur-
veying, filming, or photographing shall
be limited to certain matters; or the
Board may make any other order
which, in its discretion, it deems ap-
propriate to protect the party from an-
noyance, burden, or harassment.
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§22.llg] Conferences and Orders [Rule

(a) Initial status conference. As soon as
practicable after the filing of the com-
plaint and answer, the Board shall
schedule an initial status conference to
discuss the issues of the case, the pro-
cedures available under the Board’s
rules of resolution of the case, and a
tentative schedule for such resolution,
including the plan for possible dis-
covery required by Rule 8(c), the possi-
bility of alternative dispute resolution
(see Rule 24), and the possibility of dis-
positive motions.

(b) Status conferences and reports. At
any time during the appeal, the Board,
upon its own initiative or upon the re-
quest of one of the parties, may call
upon the parties or their attorneys or
representatives to appear before the
Board (or one or more members there-
of) for a status conference to consider
or report on whatever matters are nec-
essary to aid in the disposition of the
appeal. Such matters may include, for
example, the simplification or clari-
fication of issues, the necessity or de-
sirability of amendments to the plead-
ings, agreements and rulings to facili-
tate discovery, progress reports during
discovery, and pre-hearing procedures
and scheduling. Status conferences
may be conducted in person or by tele-
phone, and the Board generally will
make an order which recites the action
taken at the conference(s). From time
to time, the Board also may require
one or more of the parties, either joint-
ly or individually, to provide status re-
ports concerning any matter that aids
in the disposition of the appeal.

(c) Rulings, orders, and directions. The
Board may make such rulings and issue
such orders and directions as are nec-
essary to secure the informal, expedi-
tious, and inexpensive resolution of
every case before the Board. Any rul-
ing, order, or direction that the Board
may make or issue pursuant to the
rules of this Board may be made on the
motion of any party or on the initia-
tive of the Board. The Board may also
amend, alter, or vacate a ruling, order,
or direction upon such terms as it
deems appropriate. In making rulings
and issuing orders and directions, the
Board will take into consideration
those Federal Rules of Civil Procedure
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and Federal Rules of Evidence which
address matters not specifically cov-
ered herein.

[73 FR 60610, Oct. 14, 2008]

§22.16 Hearings [Rule 16].

(a) Election of hearing or record submis-
sion. BEach party shall inform the
Board, in writing, whether it elects a
hearing or submission of the case on
the record pursuant to §22.17 of this
part [Rule 17]. Such election shall
occur no later than 15 days after the
conclusion of discovery, unless the
Board directs otherwise. In the event
that only one party waives a hearing
and submits its case on the record, the
Board shall proceed with a hearing at-
tended by the remaining parties.

(b) Pre-hearing schedule. (1) Within 30
days of the conclusion of discovery, the
parties shall meet and confer and pro-
vide the Board with a joint proposed
schedule for pre-hearing and hearing
disclosures, submissions, and Kkey
events. In the absence of agreement,
each party shall submit its own pro-
posed schedule. The schedule shall ad-
dress, at a minimum, deadlines for sub-
mitting the following:

(i) Dispositive motions, motions for
summary judgment, and motions in
limine, which allow sufficient time for
the Board to resolve the motions before
the hearing;

(ii) Pre-hearing briefs or statements
of the case;

(iii) The identification of lay and ex-
pert witnesses for hearing, the general
substance of testimony to be offered by
each witness, and any depositions that
will be used in lieu of witness testi-
mony;

(iv) The exchange of expert reports
and statements (if not done during dis-
covery);

(v) Proposed stipulations of fact;

(vi) The exchange of hearing exhibit
books;

(vii) The production of any additional
documents to be used at the hearing
that are not already part of the §22.4
[Rule 4] file;

(viii) Objections to proposed evidence
or §22.4 [Rule 4] file submissions;

(ix) Date for conducting a pre-hear-
ing conference;

(x) Dates and duration of the hearing;
and
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(xi) Any other matter necessary for
resolution before the hearing.

(2) As soon as practicable after re-
ceipt of the parties’ proposed sched-
ule(s), the Board will issue an order es-
tablishing a schedule for pre-hearing
submissions and events, taking into ac-
count the parties’ proposed schedule,
the nature of the case, and the sched-
uling needs of the Board.

(c) Pre-hearing conference. Prior to
the hearing, the Board will conduct a
pre-hearing conference to discuss such
matters as may be necessary to con-
duct an orderly and efficient hearing.
Objections to evidence may be resolved
during the pre-hearing conference or at
such other time as established by the
Board.

(d) Pre-hearing briefs. At least 20 days
before a scheduled hearing, each party
shall file, in accordance with §22.6(b) of
this part [Rule 6(b)], a pre-hearing
statement of the case, which shall in-
clude the party’s legal and factual
analysis of the relevant issues, and how
the party intends to prove its case.

(e) Location of hearing. Hearings will
be held at 441 G Street, NW., Wash-
ington, DC 20548, unless otherwise or-
dered by the Board. The Board will
consider a request for a hearing at an-
other location if compelling reasons
are timely presented.

(f) Notice of hearing. The parties, or
their counsel, will be given at least 15
days notice of the time and place of a
hearing on the merits, provided that
the parties may, with the approval of
the Board, waive notice and fix a mutu-
ally satisfactory time for the hearing.
Continuances will not be granted ex-
cept upon written request and for good
cause.

(g) Nature of hearing. Hearings may
be held by one or more of the panel
members of the Board and shall be as
informal as may be reasonable and ap-
propriate under the circumstances.
Each party may offer the testimony of
witnesses, who shall be subject to
cross-examination by the opposing
party, and such relevant and material
evidence as they deem appropriate and
as would be admissible under para-
graph (h) of this section [Rule 16(h)],
subject, however, to the sound discre-
tion of the presiding Board member in
supervising the extent and manner of
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presentation of such evidence. Stipula-
tions of fact agreed upon by the parties
must be in writing, must be filed with
the Board, and may be used as evidence
at the hearing. The parties may also
stipulate to the testimony that would
be given by a witness if the witness
were present. The Board may at any
time during the hearing require evi-
dence or argument in addition to that
put forth by the parties.

(h) Admissibility and weight of evi-
dence. In general, any relevant and ma-
terial evidence that would be admis-
sible under the Federal Rules of Evi-
dence will be admitted to the record.
However, evidence which may not be
admissible under the Federal Rules of
Evidence, including hearsay, may be
admitted at the discretion of the pre-
siding Board member. The Board may
also exclude evidence to avoid unfair
prejudice, confusion of the issues,
undue delay, waste of time, or needless
presentation of cumulative evidence.
The weight to be attached to evidence
and credibility to be accorded wit-
nesses will be determined by the Board,
in its discretion.

(1) Examination of witnesses. Witnesses
before the Board will be examined oral-
ly under oath or affirmation, unless
the facts are stipulated or the Board
shall otherwise order. If the testimony
of a witness is not given under oath,
the Board may warn the witness that
his or her statements may be subject
to the provisions of title 18, United
States Code, secs. 287 and 1001, and any
other provisions of law imposing pen-
alties for knowingly making false rep-
resentations in connection with claims
against the United States or in any
matter within the jurisdiction of any
department or agency thereof.

(3) Availability of witnesses, documents,
and other tangible things. It is the re-
sponsibility of a party desiring to call
any witness, or to use any document or
other tangible thing as an exhibit in
the course of a hearing, to ensure that
whoever it wishes to call and whatever
it wishes to use is available at the
hearing. In the event that a witness
does not appear or refuses to answer a
question, or evidence requested by the
Board is not produced, the Board may
draw an adverse inference of the fact in
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question against the party responsible
for providing the witness or evidence.

(k) Issues not raised by the pleadings. If
evidence is objected to at a hearing on
the ground that it is not within the
issues raised by the pleadings, it may
nevertheless be admitted by the Board,
in its discretion, if it is within the
proper scope of the appeal. If such evi-
dence is admitted, the pleadings may
be amended to conform to the evi-
dence. The Board may also grant the
objecting party a continuance to en-
able it to respond to the evidence.

(1) Delay by the parties. If the Board
determines that the hearing is being
unreasonably delayed by the failure of
a party to produce evidence, or by the
undue prolongation of the presentation
of evidence, it may, by written order or
by ruling from the bench, prescribe a
time or times within which the presen-
tation of evidence must be concluded,
establish time limits on the direct or
cross-examination of witnesses, and en-
force such order or ruling by appro-
priate sanctions.

(m) Ezhibits. Unless otherwise di-
rected by the Board, each party shall
prepare (jointly or individually) hear-
ing exhibit books for use during the
hearing, and shall provide such books
to the Board and opposing counsel at
least 3 days before the hearing com-
mences. The books shall consist of doc-
uments (or relevant excerpts from doc-
uments) placed in a 3-ring binder or
similar loose-leaf binder bound on the
left margin, separated by numbered
tabs, with an index of the documents in
the front of each binder. The index
shall identify the document by name
and, where applicable, the §22.4 [Rule 4]
file citation (tab and Bates numbers).
Each document page included in the
exhibit books must be marked with the
corresponding Bates number or appli-
cable numerical markings used in the
§22.4 [Rule 4] file. Documents not con-
tained within the hearing books shall
be marked by the Board during the
hearing. Documents contained in the
hearing book that are not admitted
into evidence during the hearing will
not become part of the record unless
already part of the §22.4 [Rule 4] file, or
unless their inclusion in the record is
requested by the presenting party and
permitted by the Board.
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(n) Copies. Copies of documents may
be offered and received into evidence as
exhibits, provided that they are of
equal legibility and quality as the
originals, and such copies shall have
the same force and effect as if they
were the originals. If the Board so di-
rects, the party offering a copy of a
document as an exhibit shall have the
original available at the hearing for ex-
amination by the Board and any other
party. When the original of a document
has been received in evidence, an accu-
rate copy thereof may be substituted in
evidence for the original by leave of
the Board at any time.

(o) Absence of parties or counsel. The
unexcused absence of a party or his au-
thorized representative at the time and
place set for the hearing will not be oc-
casion for delay. In such event, the
hearing will proceed and the case will
be regarded as submitted by the absent
party unless he or she appears before
the conclusion of the hearing and offers
additional evidence.

(p) Transcripts. Unless the Board or-
ders otherwise, all hearings will be
stenographically or electronically re-
corded and transcribed. Other con-
ferences and proceedings may be re-
corded or transcribed by order of the
Board. Generally, the Board will ar-
range for the stenographer to record
and transcribe the proceeding. Each
party is responsible for purchasing its
own copy of the transcript(s) or record-
ing(s). Waiver of recordation and tran-
scription may be especially suitable for
appeals resolved under the small
claims procedure prescribed in §22.22(c)
of this part [Rule 22(c)].

(q) Post-hearing briefs. The Board may
require the submission of post-hearing
briefs. In such case, briefs shall be filed
within 30 days after receipt of the tran-
script of the hearing, and reply briefs
shall be filed within 15 days after re-
ceipt of the initial post-hearing briefs,
unless such other time period has been
established by the Board. Post-hearing
briefs shall be filed in accordance with
the requirements of §22.6(b) of this part
[Rule 6(b)].

(r) Post-hearing evidence. No evidence
shall be submitted by any party after
the hearing has concluded, including
but not limited to post-hearing dec-
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larations, unless authorized by the
Board in its discretion.

[73 FR 36258, June 26, 2008, as amended at 73
FR 60610, Oct. 14, 2008]

§22.17 Submission on the
Without a Hearing [Rule 17].

(a) General requirements. Pursuant to
§22.16(a) of this part [Rule 16(a)], either
party may elect to submit its case on
the record without a hearing. Submis-
sion of a case without a hearing does
not relieve the parties from the neces-
sity of proving the facts supporting
their claims or defenses.

(b) Conference in lieu of hearing. If nei-
ther side desires a hearing, either party
may request that a conference be held
in lieu of a hearing with one or more
members of the panel designated to de-
cide the appeal, and such request may
be granted at the discretion of the
Board. The purpose of the conference is
not to introduce new matters or evi-
dence, but to permit explanations and
argument of matters of record. If any
new matter is introduced at the con-
ference by either party, consideration
of the appeal will be deferred until the
opposing party has been apprised there-
of and has had an opportunity to reply.
Both parties will be afforded the right
to be present at any such conference.
At the request of a party, or on the
Board’s initiative, the conference may
be stenographically or electronically
recorded and transcribed pursuant to
§22.16(p) of this part [Rule 16(p)].

(c) Statement of the case. The Board,
at its discretion, may order a party
that submits its case on the record
without a hearing to submit a written
statement of the case, including a legal
and factual analysis of the relevant
issues, within such period of time as
the Board allows. The Board may also
order parties to submit reply briefs.
Briefs will be filed in accordance with
the requirements of §22.6(b) of this part
[Rule 6(b)].

§22.18 Closing the Record [Rule 18].

(a) Closing the record. The record will
be closed on a date announced by the
Board by written notice.

(b) Supplementing the record after the
record is closed. Except as the Board
may otherwise order in its discretion,
no evidence shall be received after the

Record
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record is closed. However, at any time
after the closing of the record and prior
to a decision of the appeal by the
Board, at the request of a party or
upon its own initiative, the Board may
reopen the record for the purpose of re-
ceiving newly discovered evidence or
for such other reason as may appear to
the Board to be appropriate.

§22.19 Findings and Decisions of the
Board [Rule 19].

(a) Generally. All proceedings shall be
concluded and appeals disposed of as
expeditiously as possible, commensu-
rate with sound adjudicatory proce-
dure. The findings and decision in each
appeal shall be made by the members
of the panel which considered that ap-
peal, and the findings and decision of
the majority thereof shall constitute
the findings and decision of the Board.
The absence or withdrawal of one mem-
ber of the panel which considered that
appeal shall not invalidate the pro-
ceedings, and the decision of the re-
maining panel members shall con-
stitute the decision of the Board. All
decisions and findings of the Board
shall be made in writing and copies
thereof shall be forwarded to the par-
ties or their counsel.

(b) Record upon which findings and de-
cisions are based. (1) The record upon
which any decision of the Board will be
rendered consists of the following:

(i) Notice of appeal;

(ii) Pleadings, motions, written briefs
and statements, and responses thereto;

(iii) Rule 4 file and any supplements
other than those to which an objection
has been sustained;

(iv) Hearing exhibits other than
those to which an objection has been
sustained;

(v) Orders, rulings, and directions to
the parties issued by the Board;

(vi) Written transcripts and elec-
tronic recordings of proceedings;

(vii) Stipulations, party admissions,
depositions or parts thereof received in
evidence, and written interrogatories
and responses received in evidence;

(viii) Anything else that the Board
may designate.

(2) All other documents and elec-
tronically stored information are part
of the administrative record of the pro-
ceedings and are not included in the
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record upon which the Board’s decision
will be rendered.

§22.20 Mistakes and Corrections [Rule
20]

(a) To decisions and orders. Clerical
mistakes in decisions or orders of the
Board may be corrected at any time on
the Board’s own initiative or upon mo-
tion of a party, except that if an appeal
has been filed with another tribunal,
such mistakes may be corrected only
with leave of that tribunal.

(b) To the official transcript. Correc-
tions to an official transcript of a hear-
ing will be made only when they in-
volve errors affecting its substance.
The Board may order such corrections
on motion or on its own initiative and
only after notice to the parties giving
them an opportunity to object. Such
corrections will ordinarily be made ei-
ther by hand with pen and ink or by
the appending of an errata sheet, or the
Board may require that the reporter
provide substitute or additional pages.

.

§22.21 Motion
[Rule 21].

A motion for reconsideration, if filed
by either party, shall set forth specifi-
cally the ground or grounds relied upon
to sustain the motion, and shall be
filed within 15 days of receipt of a copy
of the Board’s decision. Mere disagree-
ment with a decision, re-argument of
points already made, or the presen-
tation of new evidence that could have
been presented during the appeal but
was not, are not sufficient grounds for
reconsideration. A motion pending
under §22.21 [Rule 21] does not affect
the finality of a decision or suspend its
operation.

for Reconsideration

§22.22 Accelerated and Small Claims
Procedures [Rule 22].

(a) Variation from standard pro-
ceedings. The ultimate purpose of any
Board proceeding is to resolve fairly
and expeditiously any dispute properly
before the Board. The Board may at
any time during an appeal modify the
procedures contained in these rules if
it is deemed feasible and furthers the
resolution of the issue(s) in con-
troversy.

(b) Accelerated procedure. The acceler-
ated procedure is available solely at
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the appellant’s election, and only when
the monetary amount in dispute is
$100,000 or less. Such election shall be
made no later than 15 days after re-
ceipt of the government’s answer to
the complaint, unless the Board en-
larges the time for good cause shown.
Promptly after receiving a timely filed
election, the Board shall establish a
schedule of proceedings that will allow
for the timely resolution of the appeal.
Pleadings may be simplified, discovery
and other pre-hearing activities may be
restricted or eliminated, and the ap-
peal may be decided by a single mem-
ber of the Board. Either party’s failure
to adhere to the Board’s schedule may
result in the Board drawing evi-
dentiary inferences adverse to the
party at fault. Whenever possible, the
Board shall resolve an appeal under
this procedure within 180 days from the
Board’s receipt of the election.

(c) Small claims procedure. The small
claims procedure is available solely at
the appellant’s election, and only when
the monetary amount in dispute is
$50,000 or less (or in the case of a small
business concern is $150,000 or less).
Such election shall be made no later
than 15 days after receipt of the gov-
ernment’s answer to the complaint, un-
less the Board enlarges the time for
good cause shown. Promptly after re-
ceiving a timely filed election, the
Board shall establish a schedule of pro-
ceedings that will allow for the timely
resolution of the appeal. Pleadings may
be simplified, discovery and other pre-
hearing activities may be restricted or
eliminated, and the appeal may be de-
cided by a single member of the Board.
Either party’s failure to adhere to the
Board’s schedule may result in the
Board drawing evidentiary inferences
adverse to the party at fault. Whenever
possible, the Board shall resolve an ap-
peal under this procedure within 120
days from the Board’s receipt of the
election.

§22.23 Suspension of

[Rule 23].

At any time, the Board may suspend
the proceedings by agreement of the
parties for settlement discussions, or
for good cause shown.

Proceedings
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§22.24 Alternative Dispute Resolution
[Rule 24].

(a) Docketed appeals. The Board con-
siders Alternative Dispute Resolution
(ADR) to be an efficient way to timely
resolve many contract disputes, and
therefore encourages the parties to use
ADR as an effective means to resolve
their contract dispute. ADR with
Board participation is available at the
initiative of the Board or upon the
joint motion of both parties. Guide-
lines, procedures, and requirements for
implementing ADR will be prescribed
by agreement of the parties and the
Board. Ordinarily, ADR will be per-
formed by a Board member, designated
by the Chairman of the Board, that is
not one of the three panel members de-
ciding the dispute.

(b) Other matters. Upon request and in
the Board’s discretion, the Board can
make an ADR neutral available for an
ADR proceeding, even if the con-
tracting officer’s decision has not been
issued or is not contemplated. Such a
request should be directed to the Chair-
man of the Board.

§22.25 Protective Orders and In Cam-
era Review [Rule 25].

(a) Protective orders. Upon motion of
any party, or on the Board’s initiative,
the Board may issue a protective order
to hold materials under conditions that
would limit access to them on the
ground that such documents are privi-
leged or confidential, or sensitive in
some other way. Any motion filed
under this rule must state with speci-
ficity the grounds for such limited ac-
cess. The manner in which such mate-
rials will be held, the persons that
shall have access to them, and the con-
ditions under which such access will be
allowed will be specified in an order of
the Board.

(b) In camera review. Generally, all
documents and evidence provided to
the Board must also be provided to all
other parties to the appeal or their
legal counsel or representative. How-
ever, in limited circumstances, such as
in deciding matters of privilege, it may
be appropriate for the Board to review
documents or evidence in camera. In
camera review may be requested upon
motion to the Board, or on the Board’s
initiative. Any motion filed under this
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rule must state with specificity the
grounds for seeking in camera review.

§22.26 Representation of Parties [Rule
26].

(a) The appellant. Any appellant may
appear before the Board represented by
an attorney duly licensed in any State,
Commonwealth, Territory, or in the
District of Columbia. An individual ap-
pellant may appear before the Board in
person; a corporation may be rep-
resented by an officer thereof; a part-
nership or joint venture may be rep-
resented by a member thereof. Under
special circumstances, the Board may
authorize a contractor to appear before
the Board represented by a duly au-
thorized representative other than
those mentioned herein for the pur-
poses of that appeal only.

(b) The respondent. The respondent
may appear before the Board rep-
resented by an attorney duly licensed
in any State, Commonwealth, Terri-
tory, or in the District of Columbia.
Such attorney shall be designated with
authority to represent the govern-
ment’s interests before the Board. Al-
ternatively, if not otherwise prohib-
ited, the respondent may appear before
the Board represented by the con-
tracting officer or the contracting offi-
cer’s authorized representative.

(c) Others. The Board may, on mo-
tion, in its discretion, permit a special
or limited appearance, such as by ami-
cus curiae. Permission to appear, if
granted, will be for such purposes and
in such manner as established by the
Board.

(d) Notice of appearance. An attorney
or other duly authorized representative
representing a party before the Board
shall file a notice of appearance. Such
notice shall provide the person’s name,
address, direct dial telephone number,
fax number, and e-mail address. If mul-
tiple attorneys or law firms represent a
party, the contact information for each
attorney shall be provided to the
Board. In such instances, the party
shall designate a single attorney or in-
dividual as the primary point of con-
tact for the party. Notices of appear-
ance shall be filed at the commence-
ment of the appeal and shall be up-
dated as necessary during the appeal.

43

Pt. 25

§22.27 Ex
[Rule 27].

No member of the Board shall enter-
tain, nor shall any person directly or
indirectly involved in an appeal submit
to the Board, any evidence, expla-
nation, analysis, or advice, whether
written or oral, regarding any matter
at issue in an appeal without the
knowledge and consent of the adverse
party. This provision does not apply to
consultation among Board members or
to ex parte communications con-
cerning the Board’s administrative
functions or procedures.

§22.28 Time [Rule 28].

In computing any period of time de-
scribed in these rules, ‘‘days’ refer to
calendar days, unless otherwise speci-
fied in these rules. The first day from
which the period begins to run is not
counted, and when the last day of the
period is Saturday, Sunday, or a Fed-
eral holiday, the period extends to the
next day that is not a Saturday, Sun-
day, or a Federal holiday. Documents
shall be deemed ‘‘filed’’ on the date and
time received by the Board if received
before 5:30 p.m. local time in Wash-
ington, DC, or the next business day if
received after 5:30 p.m.

[73 FR 60610, Oct. 14, 2008]

Parte Communications

§22.29 Inspection of the Record [Rule
2

The notice of appeal, the complaint,
the answer, the documents required to
be filed therewith pursuant to §22.4 of
this part [Rule 4], all papers filed by
the parties with the Board pursuant to
these rules, and all correspondence ex-
changed between the Board and the
parties or their attorneys shall be
available for inspection at the offices
of the Board. Prior arrangements for
inspection of the file should be made
with a member of the Board.

PART 256—CONDUCT IN THE GOV-
ERNMENT ACCOUNTABILITY OF-
FICE BUILDING AND ON ITS
GROUNDS

Sec.

25.1 Applicability and governing laws.
25.2 Inspection.

25.3 Admission to the GAO building.
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25.4
25.5
25.6
25.7
25.8
25.9

Preservation of property.
Conformity with signs and directions.
Disturbances.
Gambling.
Alcoholic beverages and narcotics.
Soliciting, vending, and debt collec-
tion.
25.10 Posting and distributing materials.
25.11 Photographs for news, advertising, or
commercial purposes.
25.12 Dogs and other animals.
25.13 Vehicular and pedestrian traffic.
25.14 Weapons and explosives.
25.15 Nondiscrimination.
25.16 Penalties.

AUTHORITY: 31 U.S.C. 783.

SOURCE: 55 FR 2359, Jan. 24, 1990, unless
otherwise noted.

§25.1 Applicability and governing
laws.

These rules and regulations, and the
laws of the United States and the Dis-
trict of Columbia, apply to the Govern-
ment Accountability Office (GAO)
Building and its grounds, 441 G Street
NW., in the District of Columbia, and
to all persons while in the building or
while entering or leaving it.

§25.2 Inspection.

Packages, briefcases, and other con-
tainers as well as vehicles and their
contents are subject to inspection
while in or when being brought into, or
when being removed from the GAO
Building. A full search of a person may
accompany an arrest or apprehension.

§25.3 Admission to the GAO building.

A person may be admitted to the
GAO Building after presentation of per-
sonal identification to conduct lawful
business with GAO, its employees, or
other tenants of the GAO Building and
for any other purposes authorized by
the Comptroller General or his des-
ignee. During normal working hours,
the GAO Building shall be open to the
public unless specific circumstances re-
quire it to be closed to the public to en-
sure the orderly conduct of government
business. Outside of normal working
hours, the GAO Building shall be closed
to the public unless the Comptroller
General or his designee has approved
the after-normal-working-hours use of
the Building or portions thereof. When
the Building, or a portion thereof, is
closed to the public, admission will be
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restricted to authorized persons who
shall register upon entry and exit, and
shall, when requested, display govern-
ment or other identifying credentials
to the guards, security staff, or other
authorized individuals. Failure to com-
ply with such a request is a violation of
these regulations.

§25.4 Preservation of property.

The improper disposal of rubbish in
the GAO Building or on its grounds,
the willful destruction of or damage to
the GAO Building or to its grounds or
fixtures, the theft of property, the cre-
ation of any hazard to persons or
things in the GAO Building or on its
grounds, the throwing of articles of
any kind from or at the GAO Building,
or the climbing on any part of the GAO
Building, is prohibited.

§25.5 Conformity with signs and direc-
tions.

Persons in the GAO Building or on its
grounds shall at all times comply with
official signs of a prohibitory, regu-
latory, or directory nature and with
the direction of the guards, security
staff, or other authorized individuals.

§25.6 Disturbances.

Loitering, disorderly conduct, or
other conduct in the GAO Building or
on its grounds which creates loud or
unusual noise or a nuisance; which un-
reasonably obstructs the usual use of
entrances, foyers, lobbies, corridors, of-
fices, elevators, escalators, stairways,
or parking areas; which otherwise im-
pedes or disrupts the performance of of-
ficial duties by government employees;
or which prevents the general public
from obtaining the administrative
services provided in the GAO Building
in a timely manner, is prohibited.

§25.7 Gambling.

Participating in games for money or
other personal property or operating
gambling devices, conducting a lottery
or pool, or selling or purchasing num-
bers tickets in the GAO Building or on
its grounds is prohibited. This prohibi-
tion shall not apply to the vending or
exchange of chances by licensed blind
operators of vending facilities for any
lottery set forth in a law of the Dis-
trict of Columbia and conducted by the
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District of Columbia and authorized by
section 2(a)(®) of the Randolph-
Sheppard Act (20 U.S.C. 107, et seq.).

§25.8 Alcoholic beverages and nar-
cotics.

Operating a motor vehicle while in
the GAO Building, its grounds or on its
entry ramps by a person under the in-
fluence of alcoholic beverages, narcotic
drugs, hallucinogens, marijuana, bar-
biturates, or amphetamines is prohib-
ited. It is prohibited for anyone to
enter or be in the GAO Building or to
be on its grounds while under the influ-
ence of, or using, possessing, selling or
distributing any narcotic drug,
hallucinogen, marijuana, barbiturate,
or amphetamine. This prohibition shall
not apply in cases where the drug is
being used as prescribed for a patient
by a licensed physician. It is prohibited
for anyone to enter the GAO Building
or its grounds, or be on the premises
while under the influence of alcoholic
beverages. The use of alcoholic bev-
erages in the GAO Building is prohib-
ited except when specifically author-
ized by the Comptroller General or his
designee for a particular event. The
Comptroller General or his designee
shall be advised of such events and
shall inform the guards and other secu-
rity staff of the time and precise loca-
tions of these events.

§25.9 Soliciting, vending, and debt col-
lection.

Soliciting alms, commercial or polit-
ical soliciting, and vending of all
kinds, displaying or distributing com-
mercial advertising, or collecting pri-
vate debts in the GAO Building is pro-
hibited. This rule does not apply to:

(a) National or local drives for funds
for welfare, health, or other purposes
as authorized by the ‘“‘Manual on Fund
Raising Within the Federal Service,”
issued by the U.S. Office of Personnel
Management;

(b) Concessions or personal notices
posted by employees on authorized bul-
letin boards;

(c) Solicitation of labor organization
membership or dues authorized by oc-
cupant agencies under the Civil Service
Reform Act of 1978 (Pub. L. 95-454) or
the General Accounting Office Per-
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sonnel Act of 1980, Public Law 96-191 (31
U.S.C. sec. 732(e));

(d) Occupants of space leased for
commercial purposes, or made avail-
able for cultural, educational, or rec-
reational use under section 1 of Public
Law 100-545, October 28, 1988, 102 Stat.
2727, 2728 (31 U.S.C. 782).

§25.10 Posting and distributing mate-
rials.

Posting or affixing materials, such as
pamphlets, handbills or flyers, on bul-
letin boards or elsewhere in the GAO
Building or on its grounds is prohib-
ited, except as authorized by these
rules and regulations or when such dis-
plays are conducted as part of author-
ized government activities. Distribu-
tion of materials, such as pamphlets,
handbills or flyers is prohibited, unless
conducted as part of authorized govern-
ment activities. Any person or organi-
zation proposing to post or distribute
materials in any part of the GAO
Building or on its grounds shall first
obtain a permit from the Comptroller
General or his designee and shall con-
duct the posting or distribution in ac-
cordance with the guidelines provided
by the Comptroller General or his des-
ignee. Failure to comply with those
guidelines is a violation of these regu-
lations.

§25.11 Photographs for news, adver-
tising, or commercial purposes.

Photographs may be taken in the
GAO Building only with the approval
or authorization of the Comptroller
General or his designee.

§25.12 Dogs and other animals.

Dogs and other animals, except see-
ing eye dogs or other guide dogs, shall
not be brought into the GAO Building
or on its grounds for other than official
purposes.

§25.f}.3 Vehicular and pedestrian traf-
ic.

(a) Drivers of all vehicles entering,
leaving or while on GAO property or in
the GAO Building shall drive in a care-
ful and safe manner at all times and
shall comply with all posted traffic
signs and with the signals and direc-
tions of the guards, security staff, or
other authorized individuals;
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(b) The blocking of entrances, drive-
ways, walks, loading platforms or fire
hydrants on GAO property is prohib-
ited; and

(c) Except in emergencies, parking on
GAO property or in the GAO Building
is not allowed without a permit. Park-
ing in unauthorized locations or in lo-
cations reserved for other persons, or
parking contrary to the direction of
posted signs or instructions of guards
is prohibited. Vehicles parked in viola-
tion of posted restrictions or warning
signs shall be subject to removal at the
owners’ risk and expense.

(d) The Comptroller General or his
designee may supplement this para-
graph from time to time by issuing and
posting such specific traffic directives
as may be required. When issued and
posted, such directives shall have the
same force and effect as if made a part
hereof. Proof that a motor vehicle was
parked in violation of these regulations
or directives may be taken as prima
facie evidence that the registered
owner was responsible for the viola-
tion.

§25.14 Weapons and explosives.

No person while entering or in the
GAO Building or on its grounds shall
carry or possess firearms, other dan-
gerous or deadly weapons, explosives or
items intended to be used to fabricate
an explosive or incendiary device, ei-
ther openly or concealed, except for of-
ficial purposes.

§25.15 Nondiscrimination.

There shall be no discrimination by
segregation or otherwise against any
person or persons because of race,
creed, sex, color, or national origin in
furnishing or by refusing to furnish the
use of any facility of a public nature,
including all services, privileges, ac-
commodations and activities provided
in the GAO Building.

§25.16 Penalties.

Whoever shall be found guilty of vio-
lating any rule or regulation governing
the GAO Building is subject to a fine of
not more than $500, or imprisonment
for not more than 6 months, or both.
Nothing in these rules and regulations
shall be construed to abrogate any
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other Federal laws applicable to the
GAO Building.

PART 27—GOVERNMENT AC-
COUNTABILITY  OFFICE  PER-
SONNEL APPEALS BOARD; OR-
GANIZATION

Sec.

27.1 The Board.

27.2 The Chair, Vice Chair.
27.3 The General Counsel.

AUTHORITY: 31 U.S.C. 753.

SOURCE: 58 FR 61992, Nov. 23, 1993, unless
otherwise noted.

§27.1 The Board.

The Government Accountability Of-
fice Personnel Appeals Board, herein-
after the Board, is composed of five
members appointed by the Comptroller
General, in accordance with the provi-
sions of 31 U.S.C. 751. For purposes of
the regulations in this part and 4 CFR
part 28, a simple majority of the Board
shall constitute a quorum and a major-
ity of a quorum may act for the Board.
The Board may designate a panel of its
members or an individual Board mem-
ber to take any action within the scope
of the Board’s authority, subject to
later review by the Board.

[64 FR 15125, Mar. 30, 1999, as amended at 68
FR 69297, Dec. 12, 2003]

§27.2 The Chair, Vice Chair.

The members of the Board shall se-
lect from among its membership a
Chairperson, hereinafter the Chair,
who shall serve as the chief executive
and administrative officer of the
Board. The Members of the Board may
select from among its membership a
Vice Chairperson, hereinafter the Vice
Chair, who shall serve in the absence of
the Chair and in other matters dele-
gated by the Chair.

§27.3 The General Counsel.

The Chair shall select an individual
and the Comptroller General shall ap-
point the individual selected by the
Chair to serve as the General Counsel
of the Board. The General Counsel, at
the request of the Board, shall inves-
tigate matters under the jurisdiction of
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the Board, and otherwise assist the
Board in carrying out its functions.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69297, Dec. 12, 2003]

PART 28—GOVERNMENT AC-
COUNTABILITY  OFFICE  PER-
SONNEL APPEALS BOARD; PRO-
CEDURES APPLICABLE TO
CLAIMS CONCERNING EMPLOY-
MENT PRACTICES AT THE GOV-
ERCI:\IMENT ACCOUNTABILITY OF-
FICE

Subpart A—Purpose, General Definitions,
and Jurisdiction

Sec.
28.1
28.2
28.3
28.4

Purpose and scope.
Jurisdiction.

General definitions.
Computation of time.

Subpart B—Procedures

28.8 Informal procedural advice.

28.9 Procedures; general.

28.10 Notice of petition rights.

28.11 Filing a charge with the Office of Gen-
eral Counsel.

28.12 General Counsel Procedures.

28.13 Special procedure for Reduction in
Force.

HEARING PROCEDURES FOR CASES BEFORE THE
BOARD—GENERAL

28.15 Scope and policy.

28.16 Revocation, amendment or waiver of
rules.

28.17 Internal petitions of Board employees.

28.18 Filing a petition with the Board.

28.19 Content of response by charged party.

28.20 Number of pleadings, service and re-
sponse.

28.21 Amendments to petitions and motions
practice.

28.22 Administrative judges.

28.23 Disqualification of
judges.

28.24 Sanctions.

administrative

PARTIES, PRACTITIONERS AND WITNESSES

28.25
28.26
28.217
28.28
28.29

Representation.

Witness fees.
Intervenors.
Substitution.
Consolidation or joinder.

DISCOVERY

28.40 Statement of purpose.

28.41 Explanation, scope and methods.

28.42 Discovery procedures and protective
orders.

Pt. 28

28.43 Compelling discovery.

28.44 Taking of depositions.

28.45 Admissions of facts and genuineness of
documents.

SUBPOENAS

28.46
28.47
28.48
28.49
28.50

Motion for subpoena.
Motion to quash.
Service.

Return of service.
Enforcement.

HEARINGS

28.55 Scheduling the hearing.

28.56 Hearing procedures, conduct and cop-
ies of exhibits.

28.57 Public hearings.

28.68 Transcript.

28.569 Official record.

28.60 Briefs.

28.61 Burden and degree of proof.

28.62 Decision on the record.

28.63 Closing the record.

EVIDENCE

28.65
28.66
28.67
28.68
28.69

Service of documents.
Admissibility.
Production of statements.
Stipulations.

Judicial notice.

INTERLOCULTORY APPEALS

28.80 Explanation.
28.81 Procedures and criteria for certifi-
cation.

BOARD DECISIONS, ATTORNEY’S FEES AND
JUDICIAL REVIEW

28.86
28.87
28.88
28.89
28.90

[Reserved]

Board procedures; initial decisions.
Board procedures; enforcement.
Attorney’s fees and costs.

Board procedures; judicial review.

Subpart C—Oversight Procedures

28.91 General.
28.92 Oversight of GAO EEO program.

Subpart D—Special Procedures; Equal
Employment Opportunity (EEO) Cases

28.95
28.96
28.97
28.98

Purpose and scope.

Applicability of general procedures.

Class actions in EEO cases.

Individual charges in EEO cases.

28.99 Petitions to the Board in EEO cases.

28.100 [Reserved]

28.101 Termination of Board proceedings
when suit is filed in Federal District
Court.

Subpart E—Special Procedures;
Representation Proceedings

28.110 Purpose.
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28.111
28.112
28.113
28.114
28.115
28.116

Scope.

Who may file petitions.

Contents of representation petitions.
Pre-investigation proceedings.
Processing petitions.

Conduct of elections.

Subpart F—Special Procedures; Unfair
Labor Practices

28.120 Authority of the Board.

28.121 Unfair labor practices; Board proce-
dures.

28.122 Negotiability issues.

28.123 Standards of conduct for labor orga-
nizations.

28.124 Review of arbitration awards.

Subpart G—Corrective Action, Disciplinary
and Stay Proceedings

28.130
28.131
28.132
28.133

General authority.

Corrective action proceedings.
Disciplinary proceedings.
Stay proceedings.

Subpart H—Appeals by Members of the
Senior Executive Service

28.140 Personnel
members.
28.141 Performance based actions.

actions involving SES

Subpart I—Ex Parte Communications

28.145
28.146
28.147
28.148
28.149

Policy.

Explanation and definitions.
Prohibited communications.
Reporting of communications.
Sanctions.

Subpart J—Statements of Policy or
Guidance

28.155 Statement of policy or guidance.

Subpart K—Access to Records

28.160 Request for records.
28.161 Denial of access to information—Ap-
peals.

AUTHORITY: 31 U.S.C. 753.

SOURCE: 58 FR 61992, Nov. 23, 1993, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 28 appear at 76 FR 76873, Dec. 9, 2011.

Subpart A—Purpose, General
Definitions, and Jurisdiction

§28.1 Purpose and scope.

(a) The regulations in this part im-
plement the Board’s authority with re-
spect to employment practices within
the Government Accountability Office
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(GAO), pursuant to the General Ac-
counting Office Personnel Act of 1980
(GAOPA), 31 U.S.C. 751-755.

(b) The purpose of the rules in this
part is to establish the procedures to
be followed by:

(1) The GAO, in its dealings with the
Board;

(2) Employees of the GAO or appli-
cants for employment with the GAO, or
groups or organizations claiming to be
affected adversely by the operations of
the GAO personnel system;

(3) Employees or organizations peti-
tioning for protection of rights or ex-
tension of benefits granted to them
under subchapters III and IV of Chap-
ter 7 of title 31, United States Code;
and

(4) The Board, in carrying out its re-
sponsibilities under Subchapters III
and IV of chapter 7 of title 31, United
States Code.

(c) The scope of the Board’s oper-
ations encompasses the investigation
and adjudication of cases arising under
31 U.S.C. 753. In addition, the Board has
authority for oversight of the equal
employment opportunity program at
GAO. This includes the review of poli-
cies and evaluation of operations as
they relate to EEO objectives and,
where necessary, the ordering of cor-
rective action for violation of or incon-
sistencies with equal employment op-
portunity laws.

(d) In considering any procedural
matter not specifically addressed in
these rules, the Board will be guided,
but not bound, by the Federal Rules of
Civil Procedure.

[69 FR 59105, Nov. 16, 1994, as amended at 68
FR 69297, Dec. 12, 2003]

§28.2 Jurisdiction.

(a) The Board has jurisdiction to hear
and decide the following:

(1) Proceedings in which the General
Counsel seeks to stay a personnel ac-
tion based upon an alleged prohibited
personnel practice that has occurred or
is about to occur;

(2) Proceedings in which the General
Counsel seeks corrective action for an
alleged prohibited personnel practice;
and

(3) Proceedings in which the General
Counsel seeks discipline for a GAO em-
ployee who has allegedly committed a
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prohibited personnel practice or who
has engaged in prohibited political ac-
tivity.

(b) The Board has jurisdiction to hear
any action brought by any person or
group of persons in the following sub-
ject areas:

(1) An officer or employee petition
involving a removal, suspension for
more than 14 days, reduction in grade
or pay, or furlough of not more than 30
days;

(2) A prohibited personnel practice
under 31 U.S.C. 732(b)(2);

(3) The appropriateness of a unit of
employees for collective bargaining;

(4) An election or certification of a
collective bargaining representative;

(5) A matter appealable to the Board
under the labor-management relations
program under 31 U.S.C. 732(e), includ-
ing an unfair labor practice under 31
U.S.C. 732(e)(1);

(6) An action involving discrimina-
tion prohibited under 31 U.S.C. 732(f)(1);
and

(7) An issue about GAO personnel
which the Comptroller General by reg-
ulation decides the Board shall resolve.

(c) Special jurisdictional rules where
matters are covered by a negotiated griev-
ance procedure. If a GAO employee is
covered by a collective bargaining
agreement containing a negotiated
grievance procedure that permits the
employee to grieve matters that would
otherwise be appealable to the Board,
the following special rules apply:

(1) Matters involving discrimination,
performance-based reduction in grade or
removal, or adverse action. If the nego-
tiated grievance procedure permits the
employee to grieve matters involving
prohibited discrimination (as defined
in §28.95), performance-based reduction
in grade or removal (as described in 5
U.S.C. 4303) or an adverse action (as de-
scribed in 5 U.S.C. 75612), then the em-
ployee may elect to raise the matter
either under the negotiated grievance
procedure or under the Board’s proce-
dures, but not both. The employee will
be deemed to have elected the Board’s
procedures if the employee files a time-
ly charge with the Board’s General
Counsel or files a timely written EEO
complaint with GAO before filing a
timely written grievance.
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(2) Matters involving prohibited per-
sonnel practices. If the negotiated griev-
ance procedure permits the employee
to grieve an appealable action involv-
ing a prohibited personnel practice
other than prohibited discrimination
(as defined in §28.95), such an action
may be raised under either, but not
both, of the following procedures:

(A) The Board’s procedures; or

(B) The negotiated grievance proce-
dure.

The employee will be deemed to have
elected the Board’s procedures if the
employee files a timely charge with
the Board’s Office of General Counsel
before filing a timely grievance.

(3) Other matters. If the negotiated
grievance procedure permits the em-
ployee to grieve any matters which
would otherwise be appealable to the
Board, other than those listed in para-
graphs (c)(1) or (c¢)(2) of this section,
then those matters may only be raised
under the negotiated grievance proce-
dure and not before the Board.

(4) Board review of final decisions from
the negotiated grievance procedure involv-
ing discrimination. If an employee elects
to pursue a matter involving prohib-
ited discrimination (as defined in
§28.95) through the negotiated griev-
ance procedure, the employee may ask
the Board to review the final decision
of the negotiated grievance procedure
as it relates to the issue of discrimina-
tion. A petition seeking such review
shall be filed with the Clerk of the
Board within 20 days of receipt of the
final decision of the negotiated griev-
ance procedure. The Board will not re-
view any final decisions of the nego-
tiated grievance procedure other than
those where prohibited discrimination
was raised as an issue in the grievance.

(d) Except for actions involving pro-
hibited discrimination (under §28.95) or
any other prohibited personnel prac-
tice, any appealable action that is ex-
cluded from the application of the ne-
gotiated grievance procedure may be
raised only under the Board’s proce-
dures.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69298, Dec. 12, 2003; 76 FR 76873, Dec. 9,
2011]
§28.3 General definitions.

In this part—



§28.4

Administrative judge means any indi-
vidual designated by the Board to pre-
side over a hearing conducted on mat-
ters within its jurisdiction. An admin-
istrative judge may be a member of the
Board, an employee of the Board, or
any individual qualified by experience
or training to conduct a hearing who is
appointed to do so by the Board. When
a panel of members or the full Board is
hearing a case, the Chair shall des-
ignate one of the members to exercise
the responsibilities of the administra-
tive judge in the proceedings.

Appeal means a request filed with the
full Board for review of an initial deci-
sion.

Board means the Government Ac-
countability Office Personnel Appeals
Board as established by 31 U.S.C. 751
and explained in 4 CFR 27.1.

Charge means any request filed with
the PAB Office of General Counsel to
investigate any matter within the ju-
risdiction of the Board, under the pro-
visions of Subchapter IV of chapter 7 of
Title 31, United States Code.

Charging Party means any person fil-
ing a charge with the PAB Office of
General Counsel for investigation.

Clerk of the Board means the Clerk of
the Personnel Appeals Board.

Comptroller General means the Comp-
troller General of the United States.

Days means calendar days.

Director of EEO Oversight means the
Personnel Appeals Board Director of
EEO Oversight.

Ezxecutive Director means the Execu-
tive Director of the Personnel Appeals
Board.

GAO means the Government Ac-
countability Office.

General Counsel means the General
Counsel of the Board, as provided for
under 31 U.S.C. 752.

Initial Decision means the adjudica-
tory statement of a case that is issued
by an administrative judge who is a
member of or appointed by the Board.

Notice of Appeal means a pleading re-
questing that the full Board review an
initial decision.

Person means an employee, an appli-
cant for employment, a former em-
ployee, a labor organization or the
GAO.

Petition means any request filed with
the Board for action to be taken on
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matters within the jurisdiction of the
Board, under the provisions of Sub-
chapter IV of Chapter 7 of title 31,
United States Code.

Petitioner means any person filing a
petition for Board consideration.

Pleading means a document that ini-
tiates a cause of action before the
Board, responds to a cause of action,
amends a cause of action, responds to
an amended cause of action, requests
reconsideration of a decision, responds
to such a request, requests appellate
review by the full Board or responds to
such a request.

Request for Reconsideration means a
request, filed with the administrative
judge who rendered the initial decision,
to reconsider that decision in whole or
part.

Solicitor means the attorney ap-
pointed by the Board to provide advice
and assistance to the Board in carrying
out its adjudicatory functions and to
otherwise provide assistance as di-
rected by the Board.

Reduction in Force (RIF) means the
release of an employee from a job
group by separation, demotion, reas-
signment requiring displacement, or
furlough for more than 30 days when
the cause of action is lack of work,
shortage of funds, insufficient per-
sonnel ceiling, reorganization or re-
alignment, an individual’s exercise of
reemployment or reinstatement rights,
correction of skills imbalances, or re-
duction of high-grade supervisory, or
managerial positions.

[68 FR 69298, Dec. 12, 2003]

§28.4 Computation of time.

(a) To compute the number of days
for filing under these rules, the first
day shall be the day after the event
from which the time period begins to
run and the last day for filing shall be
included in the computation. When the
last day falls on a Saturday, Sunday or
federal government holiday, then the
filing deadline will be the next regular
federal government workday.

(b) Whenever a party has the right or
is required to do some act within a pre-
scribed period after the service of a no-
tice or other paper upon him or her and
the notice or paper is served by mail,
five (5) days shall be added to the pre-
scribed period. Only two (2) days shall
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be added when a document is served by
express mail or other form of expedited
delivery.

(c) Except as otherwise provided by
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied period of time, the time fixed or
the period of time prescribed may for
good cause be extended or shortened by
the Board or administrative judge.

(d) No written submission shall be ac-
cepted by the Clerk of the Board after
4 p.m., Monday through Friday.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69298, Dec. 12, 2003]

Subpart B—Procedures

§28.8 Informal procedural advice.

(a) Persons may seek informal advice
on all aspects of the Board’s procedures
by contacting the Board’s Executive
Director, Director of EEO Oversight,
Solicitor, General Counsel or the Clerk
of the Board.

(b) Informal procedural advice will be
supplied within the limits of available
time and staff.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69298, Dec. 12, 2003]

§28.9 Procedures; general.

(a) The procedures described in this
subpart are generally applicable to the
processing of all matters presented for
consideration by the Board. Where spe-
cial procedures are to be followed, they
will be prescribed in those subsequent
subparts to which they are particularly
applicable.

(b) No pleading, motion or supporting
memorandum filed with the Board
shall exceed 60 pages, exclusive of at-
tachments. The Board or the adminis-
trative judge may waive this limita-
tion for good cause shown. Pleadings,
motions and supporting memoranda,
and attachments thereto, shall be on
standard letter-size paper (8%2x11).

§28.10 Notice of petition rights.

(a) The GAO shall be responsible for
ensuring that employees are routinely
advised of their rights to petition the
Board and that employees who are the
object of an adverse or performance-
based action are, at the time of the ac-
tion, adequately advised of their rights
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to petition the Board. The notice in ad-
verse or performance-based actions
must be accompanied by proof of serv-
ice.

(b) The notice in adverse or perform-
ance-based actions shall include:

(1) Time limits for filing a petition
with the Board and the address of the
Board;

(2) A copy of the Board’s regulations;
and

(3) Notice of the right to representa-
tion, and the availability of a hearing
before the Board where factual issues
are in dispute.

[568 FR 61992, Nov. 23, 1993, as amended at 68
FR 69298, Dec. 12, 2003]

§28.11 Filing a charge with the Office
of General Counsel.

(a) Who may file. (1) Any person
claiming to be affected adversely by
GAO action or inaction which is within
the Board’s jurisdiction under Sub-
chapter IV of Chapter 7 of Title 31,
United States Code, may file a charge
with the General Counsel.

(2) Non-EEO class actions. One or
more persons may file a charge as rep-
resentative of a class in any matter
within the Board’s jurisdiction. See
§28.97 for EEO class actions.

(3) Unfair labor practice proceedings.
Any person may file a charge alleging
that the GAO or a labor organization
has engaged or is engaging in an unfair
labor practice. (The types of allega-
tions which may be included in an un-
fair labor practice charge are discussed
at §28.121(a)).

(b) When to file. (1) Charges relating
to adverse and performance-based ac-
tions must be filed within 30 days after
the effective date of the action.

(2) Charges relating to other per-
sonnel actions must be filed within 30
days after the effective date of the ac-
tion or 30 days after the charging party
knew or should have known of the ac-
tion.

(3) Charges which include an allega-
tion of prohibited discrimination shall
be filed in accordance with the special
rules set forth in §28.98.

(4) Charges relating to continuing
violations may be filed at any time.

(c) How to file. Charges may be filed
with the Office of General Counsel by
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personal delivery (including commer-
cial carrier) or by mail.

(1) A charge may be filed by personal
delivery at the Office of General Coun-
sel, Personnel Appeals Board, Room
1562, 441 G Street NW., Washington, DC
20548.

(2) A charge may be filed by mail ad-
dressed to the Office of General Coun-
sel, Personnel Appeals Board, Room
1562, 441 G Street NW., Washington, DC
20548. When filed by mail, the postmark
shall be the date of filing for all sub-
missions to the Office of General Coun-
sel.

(d) What to file. The charging party
should include in any charge the fol-
lowing information:

(1) Name of the charging party or a
clear description of the group or class
of persons on whose behalf the charge
is being filed;

(2) The names and titles of persons, if
any, responsible for actions the charg-
ing party wishes to have the Office of
General Counsel investigate;

(3) The actions complained about, in-
cluding dates, reasons given, and inter-
nal appeals taken;

(4) The charging party’s reasons for
believing the actions to be improper;

(5) Remedies sought by the charging
party;

(6) Name and address of the rep-
resentative, if any, who will act for the
charging party in any further stages of
the matter; and

(7) Signature of the charging party or
the charging party’s representative.

(e) The General Counsel shall not
represent a petitioner when the only
issue is attorney fees. When attorney
fees are the only issue raised in a
charge to the Office of General Coun-
sel, the General Counsel shall transmit
the charge to the Board for processing
under §§28.18 through 28.88 as a peti-
tion.

[68 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994; 61 FR 36810, July 15,
1996; 68 FR 69298, Dec. 12, 2003; 77 FR 15233,
Mar. 15, 2012]

§28.12

(a) The General Counsel shall serve
on the GAO or other charged party a
copy of the charge, investigate the
matters raised in a charge, refine the
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issues where appropriate, and attempt
to settle all matters at issue.

(b) The General Counsel’s investiga-
tion may include gathering informa-
tion from the GAO or other charged
party, and interviewing and taking
statements from witnesses. Employees
of GAO who are requested by the Gen-
eral Counsel to participate in any in-
vestigation under these Rules shall be
on official time.

(c) Following the investigation, the
Office of General Counsel shall provide
the charging party with a Right to Pe-
tition Letter. Accompanying this let-
ter will be a statement of the General
Counsel advising the charging party of
the results of the investigation. This
statement of the General Counsel is
not subject to discovery and may not
be introduced into evidence before the
Board.

(d)(1) If the General Counsel deter-
mines that there are reasonable
grounds to believe that the charging
party’s rights under subchapters IIT
and IV of chapter 7 of title 31, United
States Code, have been violated, then
the General Counsel shall represent the
charging party unless the charging
party elects not to be represented by
the Office of General Counsel.

(2) If, following the investigation, the
General Counsel determines that there
are not reasonable grounds to believe
that the charging party’s rights under
subchapters III and IV of chapter 7 of
title 31, United States Code, have been
violated, then the General Counsel
shall not represent the charging party.
The charging party may nonetheless
file a petition with the Board in ac-
cordance with §28.18.

(3) Any charging party may represent
him- or herself or obtain other rep-
resentation.

(e) When the charging party elects to
be represented by the General Counsel,
the General Counsel is to direct the
representation in the charging party’s
case. The charging party may also re-
tain a private representative in such
cases. However, the role of a private
representative is limited to assisting
the General Counsel as the General
Counsel determines to be appropriate.

(f) When the General Counsel is not
participating in a case, the General
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Counsel may request permission to in-
tervene with regard to any issue in
which the General Counsel finds a sig-
nificant public interest with respect to
the preservation of the merit system.

(g) If 180 days have elapsed since the
filing of the charge, and the Office of
General Counsel has not completed the
investigation and issued a Right to Pe-
tition Letter, the charging party may
bring his or her case directly to the
Board by filing a petition in accord-
ance with §28.18. If a charging party ex-
ercises this option to file a petition
with the Board without waiting for the
completion of the investigation, the
Office of General Counsel shall not rep-
resent the charging party in pro-
ceedings before the Board. The charg-
ing party may represent him- or herself
or obtain other representation. The Of-
fice of General Counsel shall close the
investigation of the charge upon being
notified by the Clerk of the Board that
the charging party has filed a petition
with the Board under this paragraph
(8).

(h) Office of General Counsel settle-
ment: Where the General Counsel under
paragraph (a) of this section transmits
a settlement which has been agreed to
by the parties, the settlement agree-
ment shall be the final disposition of
the case.

(i) Confidentiality: (1) It is the Office
of General Counsel’s policy to protect
against the disclosure of documents ob-
tained during the investigation, as a
means of ensuring that Office’s con-
tinuing ability to obtain all relevant
information. However, if the Office of
General Counsel files a petition with
the Personnel Appeals Board on behalf
of a charging party pursuant to this
section, that Office may disclose the
identity of witnesses and a synopsis of
their expected testimony. Documents
to be offered into evidence at the hear-
ing may be disclosed as required by the
prehearing disclosure requirements of
§28.56.

(2) Unless so ordered by a court of
competent jurisdiction, no employee of
the Personnel Appeals Board Office of
General Counsel shall produce or dis-
close any information or records ac-
quired as part of the performance of
his/her official duties or because of his/
her official status. Before producing or
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disclosing such information or records
pursuant to court order, an employee
shall notify the General Counsel.

[68 FR 61992, 