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inquiries and notices which require 
reply within deadlines if the business is 
to avoid waiver of its rights under this 
subpart, be furnished to the designee 
pursuant to this section. Only one per-
son or office may serve at any one time 
as a business’s designee under this sub-
part. 

(b) If a business has named a designee 
under this section, the following EPA 
inquiries and notices to the business 
shall be addressed to the designee: 

(1) Inquiries concerning a business’s 
desire to assert a business confiden-
tiality claim, under § 2.204(c)(2)(i)(A); 

(2) Notices affording opportunity to 
substantiate confidentiality claims, 
under § 2.204(d)(1) and § 2.204(e); 

(3) Inquires concerning comments, 
under § 2.205(b)(4); 

(4) Notices of denial of confidential 
treatment and proposed disclosure of 
information, under § 2.205(f); 

(5) Notices concerning shortened 
comment and/or waiting periods under 
§ 2.205(g); 

(6) Notices concerning modifications 
or overrulings of prior determinations, 
under § 2.205(h); 

(7) Notices to affected businesses 
under §§ 2.301(g) and 2.301(h) and analo-
gous provisions in §§ 2.302, 2.303, 2.304, 
2.305, 2.306, 2.307, and 2.308; and 

(8) Notices to affected businesses 
under § 2.209. 

(c) The Freedom of Information Offi-
cer shall, as quickly as possible, notify 
all EPA offices that may possess infor-
mation submitted by the business to 
EPA, the Regional Freedom of Infor-
mation Offices, the Office of General 
Counsel, and the offices of Regional 
Counsel of any designation received 
under this section. Businesses making 
designations under this section should 
bear in mind that several working days 
may be required for dissemination of 
this information within EPA and that 
some EPA offices may not receive no-
tice of such designations. 

[41 FR 36902, Sept. 1, 1976, as amended at 43 
FR 40001, Sept. 8, 1978] 

§ 2.214 Defense of Freedom of Informa-
tion Act suits; participation by af-
fected business. 

(a) In making final confidentiality 
determinations under this subpart, the 
EPA legal office relies to a large extent 

upon the information furnished by the 
affected business to substantiate its 
claim of confidentiality. The EPA legal 
office may be unable to verify the ac-
curacy of much of the information sub-
mitted by the affected business. 

(b) If the EPA legal office makes a 
final confidentiality determination 
under this subpart that certain busi-
ness information is entitled to con-
fidential treatment, and EPA is sued 
by a requester under the Freedom of 
Information Act for disclosure of that 
information, EPA will: 

(1) Notify each affected business of 
the suit within 10 days after service of 
the complaint upon EPA; 

(2) Where necessary to preparation of 
EPA’s defense, call upon each affected 
business to furnish assistance; and 

(3) Not oppose a motion by any af-
fected business to intervene as a party 
to the suit under rule 24(b) of the Fed-
eral Rules of Civil Procedure. 

(c) EPA will defend its final confiden-
tiality determination, but EPA expects 
the affected business to cooperate to 
the fullest extent possible in this de-
fense. 

[43 FR 40001, Sept. 8, 1978] 

§ 2.215 Confidentiality agreements. 
(a) No EPA officer, employee, con-

tractor, or subcontractor shall enter 
into any agreement with any affected 
business to keep business information 
confidential unless such agreement is 
consistent with this subpart. No EPA 
officer, employee, contractor, or sub-
contractor shall promise any affected 
business that business information will 
be kept confidential unless the promise 
is consistent with this subpart. 

(b) If an EPA office has requested in-
formation from a State, local, or Fed-
eral agency and the agency refuses to 
furnish the information to EPA be-
cause the information is or may con-
stitute confidential business informa-
tion, the EPA office may enter into an 
agreement with the agency to keep the 
information confidential, notwith-
standing the provisions of this subpart. 
However, no such agreement shall be 
made unless the General Counsel deter-
mines that the agreement is necessary 
and proper. 

(c) To determine that an agreement 
proposed under paragraph (b) of this 
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section is necessary, the General Coun-
sel must find: 

(1) The EPA office requesting the in-
formation needs the information to 
perform its functions; 

(2) The agency will not furnish the 
information to EPA without an agree-
ment by EPA to keep the information 
confidential; and 

(3) Either: 
(i) EPA has no statutory power to 

compel submission of the information 
directly from the affected business, or 

(ii) While EPA has statutory power 
to compel submission of the informa-
tion directly from the affected busi-
ness, compelling submission of the in-
formation directly from the business 
would— 

(A) Require time in excess of that 
available to the EPA office to perform 
its necessary work with the informa-
tion, 

(B) Duplicate information already 
collected by the other agency and over-
ly burden the affected business, or 

(C) Overly burden the resources of 
EPA. 

(d) To determine that an agreement 
proposed under paragraph (b) of this 
section is proper, the General Counsel 
must find that the agreement states— 

(1) The purpose for which the infor-
mation is required by EPA; 

(2) The conditions under which the 
agency will furnish the information to 
EPA; 

(3) The information subject to the 
agreement; 

(4) That the agreement does not 
cover information acquired by EPA 
from another source; 

(5) The manner in which EPA will 
treat the information; and 

(6) That EPA will treat the informa-
tion in accordance with the agreement 
subject to an order of a Federal court 
to disclose the information. 

(e) EPA will treat any information 
acquired pursuant to an agreement 
under paragraph (b) of this section in 
accordance with the procedures of this 
subpart except where the agreement 
specifies otherwise. 

[43 FR 40001, Sept. 8, 1978] 

§§ 2.216–2.300 [Reserved] 

§ 2.301 Special rules governing certain 
information obtained under the 
Clean Air Act. 

(a) Definitions. For the purpose of this 
section: 

(1) Act means the Clean Air Act, as 
amended, 42 U.S.C. 7401 et seq. 

(2)(i) Emission data means, with ref-
erence to any source of emission of any 
substance into the air— 

(A) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, or other characteristics 
(to the extent related to air quality) of 
any emission which has been emitted 
by the source (or of any pollutant re-
sulting from any emission by the 
source), or any combination of the 
foregoing; 

(B) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, or other characteristics 
(to the extent related to air quality) of 
the emissions which, under an applica-
ble standard or limitation, the source 
was authorized to emit (including, to 
the extent necessary for such purposes, 
a description of the manner or rate of 
operation of the source); and 

(C) A general description of the loca-
tion and/or nature of the source to the 
extent necessary to identify the source 
and to distinguish it from other 
sources (including, to the extent nec-
essary for such purposes, a description 
of the device, installation, or operation 
constituting the source). 

(ii) Notwithstanding paragraph 
(a)(2)(i) of this section, the following 
information shall be considered to be 
emission data only to the extent nec-
essary to allow EPA to disclose pub-
licly that a source is (or is not) in com-
pliance with an applicable standard or 
limitation, or to allow EPA to dem-
onstrate the feasibility, practicability, 
or attainability (or lack thereof) of an 
existing or proposed standard or limi-
tation: 

(A) Information concerning research, 
or the results of research, on any 
project, method, device or installation 
(or any component thereof) which was 
produced, developed, installed, and 
used only for research purposes; and 

(B) Information concerning any prod-
uct, method, device, or installation (or 

VerDate Sep<11>2014 14:50 Oct 30, 2014 Jkt 232149 PO 00000 Frm 00059 Fmt 8010 Sfmt 8010 Y:\SGML\232149.XXX 232149rm
aj

et
te

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-01-29T12:29:27-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




