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subject to an administrative or civil 
penalty, as specified in sections 205 and 
211(d) of the Clean Air Act, for every 
day of each such violation and the 
amount of economic benefit or savings 
resulting from the violation. 

(b)(1) Any violation of any require-
ment that pertains to the ethanol con-
tent of gasoline shall constitute a sepa-
rate day of violation for each and every 
day such gasoline giving rise to such 
violations remains any place in the 
gasoline distribution system, beginning 
on the day that the gasoline that vio-
lates such requirement is produced or 
imported and distributed and/or offered 
for sale, and ending on the last day 
that any such gasoline is offered for 
sale or is dispensed to any ultimate 
consumer for use in any motor vehicle, 
unless the violation is corrected by al-
tering the properties and characteris-
tics of the gasoline giving rise to the 
violations and any mixture of gasolines 
that contains any of the gasoline giv-
ing rise to the violations such that the 
gasoline or mixture of gasolines has 
the properties and characteristics that 
would have existed if the gasoline giv-
ing rise to the violations had been pro-
duced or imported in compliance with 
all requirements that pertain to the 
ethanol content of gasoline. 

(2) For the purposes of this paragraph 
(b), the length of time the gasoline in 
question remained in the gasoline dis-
tribution system shall be deemed to be 
25 days; unless the respective party or 
EPA demonstrates by reasonably spe-
cific showings, using direct or cir-
cumstantial evidence, that the gasoline 
giving rise to the violations remained 
any place in the gasoline distribution 
system for fewer than or more than 25 
days. 

(c) Any violation of any affirmative 
requirement or prohibition not in-
cluded in paragraph (b) of this section 
shall constitute a separate day of vio-
lation for each and every day such af-
firmative requirement is not properly 
accomplished, and/or for each and 
every day the prohibited activity con-
tinues. For those violations that may 
be ongoing each and every day the pro-
hibited activity continues shall con-
stitute a separate day of violation. 

§ 80.1507 What are the defenses for 
acts prohibited under this subpart? 

(a) Defenses for prohibited activities. 
(1) In any case in which a gasoline re-

finer, gasoline importer, oxygenate 
blender, carrier, distributor, reseller, 
retailer, or wholesale purchaser-con-
sumer would be in violation under 
§ 80.1504(a), and (c) through (i) it shall 
be deemed not in violation if it can 
demonstrate: 

(i) That the regulated party or its 
employee or agent did not commit, 
cause, or contribute to another per-
son’s causing the violation; 

(ii) That product transfer documents 
account for all of the gasoline in the 
storage tank found in violation and in-
dicate that the gasoline met relevant 
requirements; and 

(iii)(A) That it has conducted a qual-
ity assurance program, including a 
sampling and testing program, as de-
scribed in paragraph (b) of this section; 

(B) A carrier may rely on the sam-
pling and testing program carried out 
by another party, including the party 
that owns the gasoline in question, 
provided that the sampling and testing 
program is carried out properly. 

(2)(i) Where a violation is found at a 
facility which is operating under the 
corporate, trade or brand name of a re-
finer, that refiner must show, in addi-
tion to the defense elements required 
by paragraph (a)(1) of this section, that 
the violation was caused by: 

(A) An act in violation of law (other 
than the Act or this part), or an act of 
sabotage or vandalism; 

(B) The action of any reseller, dis-
tributor, oxygenate blender, carrier, or 
a retailer or wholesale purchaser-con-
sumer supplied by any of these persons, 
in violation of a contractual under-
taking imposed by the gasoline refiner 
designed to prevent such action, and 
despite periodic sampling and testing 
by the gasoline refiner to ensure com-
pliance with such contractual obliga-
tion; or 

(C) The action of any carrier or other 
distributor not subject to a contract 
with the gasoline refiner but engaged 
by the gasoline refiner for transpor-
tation of gasoline, despite specification 
or inspection of procedures and equip-
ment by the gasoline refiner which are 
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reasonably calculated to prevent such 
action. 

(ii) In this paragraph (a) of this sec-
tion, to show that the violation ‘‘was 
caused’’ by any of the specified actions 
the party must demonstrate by reason-
ably specific showings using direct or 
circumstantial evidence, that the vio-
lation was caused or must have been 
caused by another. 

(3) For label violations under 
§ 80.1504(b), the branded gasoline refiner 
or branded gasoline importer shall not 
be deemed liable if the requirements of 
paragraph (b)(4) of this section are met. 

(b) Quality assurance program. In 
order to demonstrate an acceptable 
quality assurance program for gasoline 
at all points in the gasoline distribu-
tion network, other than at retail out-
lets and wholesale purchaser-consumer 
facilities, a party must present evi-
dence of the following in addition to 
other regular appropriate quality as-
surance procedures and practices. 

(1) A periodic sampling and testing 
program to determine if the gasoline 
contains applicable maximum and/or 
minimum volume percent of ethanol. 

(2) That on each occasion when gaso-
line is found in noncompliance with 
one of the requirements referred to in 
paragraph (b)(1) of this section: 

(i) The party immediately ceases 
selling, offering for sale, dispensing, 
supplying, offering for supply, storing, 
transporting, or causing the transpor-
tation of the violating product; and 

(ii) The party promptly remedies the 
violation (such as by removing the vio-
lating product or adding more com-
plying product until the applicable re-
quirements are achieved). 

(3) An oversight program conducted 
by a carrier under paragraph (b)(1) of 
this section need not include periodic 
sampling and testing of gasoline in a 
tank truck operated by a common car-
rier, but in lieu of such tank truck 
sampling and testing the common car-
rier shall demonstrate evidence of an 
oversight program for monitoring com-
pliance with the requirements of 
§ 80.1504 relating to the transport or 
storage of gasoline by tank truck, such 
as appropriate guidance to drivers on 
compliance with applicable require-
ments and the periodic review of 
records normally received in the ordi-

nary course of business concerning gas-
oline quality and delivery. 

(4) The periodic sampling and testing 
program specified in paragraph (b)(1) of 
this section shall be deemed to have 
been in effect during the relevant time 
period for any party, including branded 
gasoline refiners and branded gasoline 
importers, if: 

(i) An EPA approved survey program 
under § 80.1502 was in effect and was im-
plemented fully and properly; 

(ii) Any retailer at which a violation 
was discovered allowed survey inspec-
tors to take samples and inspect labels; 
and 

(iii) For truck loading terminals and 
truck distributors that perform oxy-
genate blending, additional quality as-
surance procedures and practices were 
in place, such as regular checks to rec-
oncile volumes of ethanol in inventory 
and regular checks of equipment for 
proper ethanol blend rates. 

§ 80.1508 What evidence may be used 
to determine compliance with the 
requirements of this subpart and li-
ability for violations of this sub-
part? 

(a) Compliance with the require-
ments of this subpart pertaining to the 
ethanol content of gasoline shall be de-
termined based on the ethanol level of 
the gasoline, measured using the meth-
odologies specified in § 80.46(g). Any 
evidence or information, including the 
exclusive use of such evidence or infor-
mation, may be used to establish the 
ethanol content of gasoline if the evi-
dence or information is relevant to 
whether the ethanol content of gaso-
line would have been in compliance 
with the requirements of this subpart 
if the appropriate sampling and testing 
methodology had been correctly per-
formed. Such evidence may be obtained 
from any source or location and may 
include, but is not limited to, test re-
sults using methods other than those 
specified in § 80.46(g), business records, 
and commercial documents. 

(b) Determinations of compliance 
with the requirements of this subpart 
other than those pertaining to the eth-
anol content of gasoline, and deter-
minations of liability for any violation 
of this subpart, may be based on infor-
mation obtained from any source or lo-
cation. Such information may include, 
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