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§123.33

program or a plan which proposes how
the Tribe will acquire additional ad-
ministrative and technical expertise.
The plan must address how the Tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(e) The Regional Administrator may,
at his or her discretion, request further
documentation necessary to support a
Tribe’s eligibility.

(f) If the Administrator or his or her
delegatee has previously determined
that a Tribe has met the prerequisites
that make it eligible to assume a role
similar to that of a state as provided
by statute under the Safe Drinking
Water Act, the Clean Water Act, or the
Clean Air Act, then that Tribe need
provide only that information unique
to the NPDES program which is re-
quested by the Regional Adminis-
trator.

[68 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.33 Procedures for processing an
Indian Tribe’s application.

(a) The Regional Administrator shall
process an application of an Indian
Tribe submitted pursuant to §123.32 in
a timely manner. He shall promptly
notify the Indian Tribe of receipt of the
application.

(b) The Regional Administrator shall
follow the procedures described in 40
CFR part 123, subpart D in processing a
Tribe’s request to assume the NPDES
program.

[68 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.34 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal en-
forcement authority as required under
§123.27, the Federal Government will
exercise primary criminal enforcement
responsibility. The Tribe, with the
EPA Region, shall develop a procedure
by which the Tribal agency will refer
potential criminal violations to the
Regional Administrator, as agreed to
by the parties, in an appropriate and
timely manner. This procedure shall
encompass all circumstances in which
the Tribe is incapable of exercising the
enforcement requirements of §123.27.
This agreement shall be incorporated

40 CFR Ch. | (7-1-13 Edition)

into a joint or separate Memorandum
of Agreement with the EPA Region, as
appropriate.

[58 FR 67983, Dec. 22, 1993]

§123.35 As the NPDES Permitting Au-
thority for regulated small MS4s,
what is my role?

(a) You must comply with the re-
quirements for all NPDES permitting
authorities under Parts 122, 123, 124,
and 125 of this chapter. (This section is
meant only to supplement those re-
quirements and discuss specific issues
related to the small MS4 storm water
program.)

(b) You must develop a process, as
well as criteria, to designate small
MS4s other than those described in
§122.32(a)(1) of this chapter, as regu-
lated small MS4s to be covered under
the NPDES storm water discharge con-
trol program. This process must in-
clude the authority to designate a
small MS4 waived under paragraph (d)
of this section if circumstances change.
EPA may make designations under this
section if a State or Tribe fails to com-
ply with the requirements listed in this
paragraph. In making designations of
small MS4s, you must:

(1)(i) Develop criteria to evaluate
whether a storm water discharge re-
sults in or has the potential to result
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water
quality impacts, including habitat and
biological impacts.

(ii) Guidance: For determining other
significant water quality impacts, EPA
recommends a balanced consideration
of the following designation criteria on
a watershed or other local basis: dis-
charge to sensitive waters, high growth
or growth potential, high population
density, contiguity to an urbanized
area, significant contributor of pollut-
ants to waters of the United States,
and ineffective protection of water
quality by other programs;

(2) Apply such criteria, at a min-
imum, to any small MS4 located out-
side of an urbanized area serving a ju-
risdiction with a population density of
at least 1,000 people per square mile
and a population of at least 10,000;

(3) Designate any small MS4 that
meets your criteria by December 9,
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