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the recommended determination after 
consultation with the Chief of Engi-
neers or with the state. 

(c) Applicability: The regulations set 
forth in this part are applicable when-
ever the Administrator is considering 
whether the specification of any de-
fined area as a disposal site should be 
prohibited, denied, restricted, or with-
drawn. These regulations apply to all 
existing, proposed or potential disposal 
sites for discharges of dredged or fill 
material into waters of the United 
States, as defined in 40 CFR 230.2. 

§ 231.2 Definitions. 
For the purposes of this part, the 

definitions of terms in 40 CFR 230.2 
shall apply. In addition, the term: 

(a) Withdraw specification means to 
remove from designation any area al-
ready specified as a disposal site by the 
U.S. Army Corps of Engineers or by a 
state which has assumed the section 
404 program, or any portion of such 
area. 

(b) Prohibit specification means to pre-
vent the designation of an area as a 
present or future disposal site. 

(c) Deny or restrict the use of any de-
fined area for specification is to deny or 
restrict the use of any area for the 
present or future discharge of any 
dredged or fill material. 

(d) Person means an individual, cor-
poration, partnership, association, Fed-
eral agency, state, municipality, or 
commission, or political subdivision of 
a state, or any interstate body. 

(e) Unacceptable adverse effect means 
impact on an aquatic or wetland eco-
system which is likely to result in sig-
nificant degradation of municipal 
water supplies (including surface or 
ground water) or significant loss of or 
damage to fisheries, shellfishing, or 
wildlife habitat or recreation areas. In 
evaluating the unacceptability of such 
impacts, consideration should be given 
to the relevant portions of the section 
404(b)(1) guidelines (40 CFR part 230). 

(f) State means any state agency ad-
ministering a 404 program which has 
been approved under section 404(h). 

§ 231.3 Procedures for proposed deter-
minations. 

(a) If the Regional Administrator has 
reason to believe after evaluating the 

information available to him, includ-
ing any record developed under the sec-
tion 404 referral process specified in 33 
CFR 323.5(b), that an ‘‘unacceptable ad-
verse effect’’ could result from the 
specification or use for specification of 
a defined area for the disposal of 
dredged or fill material, he may ini-
tiate the following actions: 

(1) The Regional Administrator will 
notify the District Engineer or the 
state, if the site is covered by an ap-
proved state program, the owner of 
record of the site, and the applicant, if 
any, in writing that the Regional Ad-
ministrator intends to issue a public 
notice of a proposed determination to 
prohibit or withdraw the specification, 
or to deny, restrict or withdraw the use 
for specification, whichever the case 
may be, of any defined area as a 
disposal site. 

(2) If within 15 days of receipt of the 
Regional Administrator’s notice under 
paragraph (a)(1) of this section, it has 
not been demonstrated to the satisfac-
tion of the Regional Administrator 
that no unacceptable adverse effect(s) 
will occur or the District Engineer or 
state does not notify the Regional Ad-
ministrator of his intent to take cor-
rective action to prevent an unaccept-
able adverse effect satisfactory to the 
Regional Administrator, the Regional 
Administrator shall publish notice of a 
proposed determination in accordance 
with the procedures of this section. 
Where the Regional Administrator has 
notified the District Engineer under 
paragraph (a)(1) of this section that he 
is considering exercising section 404(c) 
authority with respect to a particular 
disposal site for which a permit appli-
cation is pending but for which no per-
mit has been issued, the District Engi-
neer, in accordance with 33 CFR 325.8, 
shall not issue the permit until final 
action is taken under this part. 

COMMENT: In cases involving a proposed 
disposal site for which a permit application 
is pending, it is anticipated that the proce-
dures of the section 404 referral process will 
normally be exhausted prior to any final 
decision of whether to initiate a 404(c) 
proceeding. 

(b) Public notice of every proposed 
determination and notice of all public 
hearings shall be given by the Regional 
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