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(2) Each person who will have phys-
ical custody of the wastes;

(3) Each person who will have legal
control of the wastes; and

(4) The recovery facility.

(c) Contracts or equivalent arrange-
ments must specify which party to the
contract will assume responsibility for
alternate management of the wastes if
their disposition cannot be carried out
as described in the notification of in-
tent to export. In such cases, contracts
must specify that:

(1) The person having actual posses-
sion or physical control over the
wastes will immediately inform the ex-
porter and the competent authorities
of the countries of export and import
and, if the wastes are located in a
country of transit, the competent au-
thorities of that country; and

(2) The person specified in the con-
tract will assume responsibility for the
adequate management of the wastes in
compliance with applicable laws and
regulations including, if necessary, ar-
ranging the return of wastes and, as
the case may be, shall provide the noti-
fication for re-export.

(d) Contracts must specify that the
importer will provide the notification
required in §262.82(c) prior to the re-ex-
port of controlled wastes to a third
country.

(e) Contracts or equivalent arrange-
ments must include provisions for fi-
nancial guarantees, if required by the
competent authorities of any countries
concerned, in accordance with applica-
ble national or international law re-
quirements.

NOTE TO PARAGRAPH (e): Financial guaran-
tees so required are intended to provide for
alternate recycling, disposal or other means
of sound management of the wastes in cases
where arrangements for the shipment and
the recovery operations cannot be carried
out as foreseen. The United States does not
require such financial guarantees at this
time; however, some OECD Member coun-
tries do. It is the responsibility of the ex-
porter to ascertain and comply with such re-
quirements; in some cases, transporters or
importers may refuse to enter into the nec-
essary contracts absent specific references or
certifications to financial guarantees.

(f) Contracts or equivalent arrange-
ments must contain provisions requir-
ing each contracting party to comply
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with all applicable requirements of this
subpart.

(g) Upon request by EPA, U.S. ex-
porters, importers, or recovery facili-
ties must submit to EPA copies of con-
tracts, chain of contracts, or equiva-
lent arrangements (when the move-
ment occurs between parties controlled
by the same corporate or legal entity).
Information contained in the contracts
or equivalent arrangements for which a
claim of confidentiality is asserted in
accordance with 40 CFR 2.203(b) will be
treated as confidential and will be dis-
closed by EPA only as provided in 40
CFR 260.2.

NOTE TO PARAGRAPH (g): Although the
United States does not require routine sub-
mission of contracts at this time, the OECD
Decision allows Member countries to impose
such requirements. When other OECD Mem-
ber countries require submission of partial
or complete copies of the contract as a con-
dition to granting consent to proposed move-
ments, EPA will request the required infor-
mation; absent submission of such informa-
tion, some OECD Member countries may
deny consent for the proposed movement.

§262.86 Provisions relating to recog-
nized traders.

(a) A recognized trader who takes
physical custody of a waste and con-
ducts recovery operations (including
storage prior to recovery) is acting as
the owner or operator of a recovery fa-
cility and must be so authorized in ac-
cordance with all applicable Federal
laws.

(b) A recognized trader acting as an
exporter or importer for transboundary
shipments of waste must comply with
all the requirements of this subpart as-
sociated with being an exporter or im-
porter.

§262.87 Reporting and recordkeeping.

(a) Annual reports. For all waste
movements subject to this subpart,
persons (e.g., exporters, recognized
traders) who meet the definition of pri-
mary exporter in §262.51 or who ini-
tiate the movement documentation
under §262.84 shall file an annual report
with the Office of Enforcement and
Compliance Assurance, Office of Fed-
eral Activities, International Compli-
ance Assurance Division (2254A), Envi-
ronmental Protection Agency, 1200

316



Environmental Protection Agency

Pennsylvania Avenue, NW., Wash-
ington, DC 20460, no later than March 1
of each year summarizing the types,
quantities, frequency, and ultimate
destination of all such hazardous waste
exported during the previous calendar
year. (If the primary exporter or the
person who initiates the movement
document under §262.84 is required to
file an annual report for waste exports
that are not covered under this sub-
part, he may include all export infor-
mation in one report provided the fol-
lowing information on exports of waste
destined for recovery within the des-
ignated OECD Member countries is
contained in a separate section.) Such
reports shall include all of the fol-
lowing paragraphs (a)(1) through (a)(6)
of this section specified as follows:

(1) The EPA identification number,
name, and mailing and site address of
the exporter filing the report;

(2) The calendar year covered by the
report;

(3) The name and site address of each
final recovery facility;

(4) By final recovery facility, for each
hazardous waste exported, a descrip-
tion of the hazardous waste, the EPA
hazardous waste number (from 40 CFR
part 261, subpart C or D), designation of
waste type(s) and applicable waste
code(s) from the appropriate OECD
waste list incorporated by reference in
§262.89(d), DOT hazard class, the name
and U.S. EPA identification number
(where applicable) for each transporter
used, the total amount of hazardous
waste shipped pursuant to this subpart,
and number of shipments pursuant to
each notification;

(5) In even numbered years, for each
hazardous waste exported, except for
hazardous waste produced by exporters
of greater than 100kg but less than
1,000kg in a calendar month, and except
for hazardous waste for which informa-
tion was already provided pursuant to
§262.41:

(i) A description of the efforts under-
taken during the year to reduce the
volume and toxicity of the waste gen-
erated; and

(ii) A description of the changes in
volume and toxicity of the waste actu-
ally achieved during the year in com-
parison to previous years to the extent

§262.87

such information is available for years
prior to 1984; and

(6) A certification signed by the per-
son acting as primary exporter or
initiator of the movement document
under §262.84 that states:

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this and all at-
tached documents, and that based on my in-
quiry of those individuals immediately re-
sponsible for obtaining the information, I be-
lieve that the submitted information is true,
accurate, and complete. I am aware that
there are significant penalties for submit-
ting false information including the possi-
bility of fine and imprisonment.

(b) Exception reports. Any person who
meets the definition of primary ex-
porter in §262.51 or who initiates the
movement document under §262.84
must file an exception report in lieu of
the requirements of §262.42 (if applica-
ble) with the Office of Enforcement and
Compliance Assurance, Office of Fed-
eral Activities, International Compli-
ance Assurance Division (2254A), Envi-
ronmental Protection Agency, 1200
Pennsylvania Avenue, NW., Wash-
ington, DC 20460, if any of the following
occurs:

(1) He has not received a copy of the
RCRA hazardous waste manifest (if ap-
plicable) signed by the transporter
identifying the point of departure of
the waste from the United States,
within forty-five (45) days from the
date it was accepted by the initial
transporter;

(2) Within ninety (90) days from the
date the waste was accepted by the ini-
tial transporter, the exporter has not
received written confirmation from the
recovery facility that the hazardous
waste was received;

(3) The waste is returned to the
United States.

(c) Recordkeeping. (1) Persons who
meet the definition of primary ex-
porter in §262.51 or who initiate the
movement document under §262.84
shall keep the following records in
paragraphs (c)(1)(i) through (c)(1)(iv) of
this section:

(i) A copy of each notification of in-
tent to export and all written consents
obtained from the competent authori-
ties of countries concerned for a period
of at least three (3) years from the date
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§262.88

the hazardous waste was accepted by
the initial transporter;

(ii) A copy of each annual report for
a period of at least three (3) years from
the due date of the report;

(iii) A copy of any exception reports
and a copy of each confirmation of de-
livery (i.e., movement document) sent
by the recovery facility to the exporter
for at least three (3) years from the
date the hazardous waste was accepted
by the initial transporter or received
by the recovery facility, whichever is
applicable; and

(iv) A copy of each certificate of re-
covery sent by the recovery facility to
the exporter for at least three (3) years
from the date that the recovery facil-
ity completed processing the waste
shipment.

(2) The periods of retention referred
to in this section are extended auto-
matically during the course of any un-
resolved enforcement action regarding
the regulated activity or as requested
by the Administrator.

§262.88 Pre-approval for U.S. recovery
facilities [Reserved]

§262.89 OECD waste lists.

(a) General. For the purposes of this
subpart, a waste is considered haz-
ardous under U.S. national procedures,
and hence subject to this subpart, if
the waste:

(1) Meets the Federal definition of
hazardous waste in 40 CFR 261.3; and

(2) Is subject to either the Federal
RCRA manifesting requirements at 40
CFR part 262, subpart B, the universal
waste management standards of 40 CFR
part 273, State requirements analogous
to 40 CFR part 273, the export require-
ments in the spent lead-acid battery
management standards of 40 CFR part
266, subpart G, or State requirements
analogous to the export requirements
in 40 CFR part 266, subpart G.

(b) If a waste is hazardous under
paragraph (a) of this section, it is sub-
ject to the Amber control procedures,
regardless of whether it appears in Ap-
pendix 4 of the OECD Decision, as de-
fined in §262.81.

(c) The appropriate control proce-
dures for hazardous wastes and haz-
ardous waste mixtures are addressed in
§262.82.
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(d) The OECD waste lists, as set forth
in Annex B (‘‘Green List’’) and Annex C
(““Amber List”’) (collectively ‘“‘OECD
waste lists”) of the 2009 ‘‘Guidance
Manual for the Implementation of
Council Decision C(2001)107/FINAL, as
Amended, on the Control of Trans-
boundary Movements of Wastes Des-
tined for Recovery Operations,’” are in-
corporated by reference. This incorpo-
ration by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. This material is incor-
porated as it exists on the date of the
approval and a notice of any change in
these materials will be published in the
FEDERAL REGISTER. The materials are
available for inspection at: the U.S.
Environmental Protection Agency,
Docket Center Public Reading Room,
EPA West, Room 3334, 1301 Constitu-
tion Avenue NW., Washington, DC 20004
(Docket # EPA-HQ-RCRA-2005-0018) or
at the National Archives and Records
Administration (NARA), and may be
obtained from the Organization for
Economic Cooperation and Develop-
ment, Environment Directorate, 2 rue
André Pascal, F-75775 Paris Cedex 16,
France. For information on the avail-
ability of this material at NARA, call
202-741-6030, or g0 to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html. To contact the EPA
Docket Center Public Reading Room,
call (202) 566-1744. To contact the
OECD, call +33 (0) 1 45 24 81 67.

Subpart I—New York State Public
Utilities

SOURCE: 64 FR 37636, July 12, 1999, unless
otherwise noted.

§262.90 Project XL for Public Utilities
in New York State.

(a) The following definitions apply to
this section:

(1) A Utility is any company that op-
erates wholesale and/or retail oil and
gas pipelines, or any company that pro-
vides electric power or telephone serv-
ice and is regulated by New York
State’s Public Service Commission or
the New York Power Authority.

(2) A right-of~way is a fixed, inte-
grated network of aboveground or un-
derground conveyances, including land
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