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of recovered waste, contaminated soil
or surface water, or any other material
that results from a release, fire, or ex-
plosion at the facility.

[Comment: Unless the owner or operator can
demonstrate, in accordance with §261.3(c) or
(d) of this chapter, that the recovered mate-
rial is not a hazardous waste, the owner or
operator becomes a generator of hazardous
waste and must manage it in accordance
with all applicable requirements of parts 262,
263, and 265 of this chapter.]

(h) The emergency coordinator must
ensure that, in the affected area(s) of
the facility:

(1) No waste that may be incompat-
ible with the released material is treat-
ed, stored, or disposed of until cleanup
procedures are completed; and

(2) All emergency equipment listed in
the contingency plan is cleaned and fit
for its intended use before operations
are resumed.

(i) The owner or operator must note
in the operating record the time, date,
and details of any incident that re-
quires implementing the contingency
plan. Within 15 days after the incident,
he must submit a written report on the
incident to the Regional Adminis-
trator. The report must include:

(1) Name, address, and telephone
number of the owner or operator;

(2) Name, address, and telephone
number of the facility;

(3) Date, time, and type of incident
(e.g., fire, explosion);

(4) Name and quantity of material(s)
involved;

(5) The extent of injuries, if any;

(6) An assessment of actual or poten-
tial hazards to human health or the en-
vironment, where this is applicable;
and

(7) Estimated quantity and disposi-
tion of recovered material that re-
sulted from the incident.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 71 FR 16908, Apr. 4,
2006; 71 FR 40274, July 14, 2006; 75 FR 13006,
Mar. 18, 2010]

Subpart E—Manifest System,
Recordkeeping, and Reporting

§265.70 Applicability.

(a) The regulations in this subpart
apply to owners and operators of both
on-site and off-site facilities, except as

40 CFR Ch. | (7-1-14 Edition)

§265.1 provides otherwise. Sections
265.71, 265.72, and 265.76 do not apply to
owners and operators of on-site facili-
ties that do not receive any hazardous
waste from off-site sources, nor to own-
ers and operators of off-site facilities
with respect to waste military muni-
tions exempted from manifest require-
ments under 40 CFR 266.203(a).

(b) The revised Manifest form and
procedures in 40 CFR 260.10, 261.7,
265.70, 265.71. 265.72, and 265.76, shall not
apply until September b5, 2006. The
Manifest form and procedures in 40
CFR 260.10, 261.7, 265.70, 265.71. 265.72,
and 265.76, contained in the 40 CFR,
parts 260 to 265, edition revised as of
July 1, 2004, shall be applicable until
September 5, 2006.

[70 FR 10823, Mar. 4, 2005]

§265.71 Use of manifest system.

(a)(1) If a facility receives hazardous
waste accompanied by a manifest, the
owner, operator or his/her agent must
sign and date the manifest as indicated
in paragraph (a)(2) of this section to
certify that the hazardous waste cov-
ered by the manifest was received, that
the hazardous waste was received ex-
cept as noted in the discrepancy space
of the manifest, or that the hazardous
waste was rejected as noted in the
manifest discrepancy space.

(2) If a facility receives a hazardous
waste shipment accompanied by a
manifest, the owner, operator or his/
her agent must:

(i) Sign and date, by hand, each copy
of the manifest;

(ii) Note any discrepancies (as de-
fined in §265.72(a)) on each copy of the
manifest;

(iii) Immediately give the trans-
porter at least one copy of the mani-
fest;

(iv) Within 30 days of delivery, send a
copy of the manifest to the generator;
and

(v) Retain at the facility a copy of
each manifest for at least three years
from the date of delivery.

(3) If a facility receives hazardous
waste imported from a foreign source,
the receiving facility must mail a copy
of the manifest and documentation
confirming EPA’s consent to the im-
port of hazardous waste to the fol-
lowing address within thirty (30) days
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of delivery: Office of Enforcement and
Compliance Assurance, Office of Fed-
eral Activities, International Compli-
ance Assurance Division (2254A), Envi-
ronmental Protection Agency, 1200
Pennsylvania Avenue, NW., Wash-
ington, DC 20460.

(b) If a facility receives, from a rail
or water (bulk shipment) transporter,
hazardous waste which is accompanied
by a shipping paper containing all the
information required on the manifest
(excluding the EPA identification num-
bers, generator’s certification, and sig-
natures), the owner or operator, or his
agent, must:

(1) Sign and date each copy of the
manifest or shipping paper ({Gf the
manifest has not been received) to cer-
tify that the hazardous waste covered
by the manifest or shipping paper was
received;

(2) Note any significant discrepancies
(as defined in §265.72(a)) in the mani-
fest or shipping paper (if the manifest
has not been received) on each copy of
the manifest or shipping paper;

[Comment: The Agency does not intend that
the owner or operator of a facility whose
procedures under §265.13(c) include waste
analysis must perform that analysis before
signing the shipping paper and giving it to
the transporter. Section 265.72(b), however,
requires reporting an unreconciled discrep-
ancy discovered during later analysis.]

(3) Immediately give the rail or water
(bulk shipment) transporter at least
one copy of the manifest or shipping
paper (if the manifest has not been
received);

(4) Within 30 days after the delivery,
send a copy of the signed and dated
manifest or a signed and dated copy of
the shipping paper (if the manifest has
not been received within 30 days after
delivery) to the generator; and

[Comment: Section 262.23(c) of this chapter re-
quires the generator to send three copies of
the manifest to the facility when hazardous
waste is sent by rail or water (bulk ship-
ment).]

(5) Retain at the facility a copy of
the manifest and shipping paper C(Gf
signed in lieu of the manifest at the
time of delivery) for at least three
years from the date of delivery.

(c) Whenever a shipment of hazardous
waste is initiated from a facility, the
owner or operator of that facility must

§265.71

comply with the requirements of part
262 of this chapter.

[Comment: The provisions of §262.34 are appli-
cable to the on-site accumulation of haz-
ardous wastes by generators. Therefore, the
provisions of §262.34 only apply to owners or
operators who are shipping hazardous waste
which they generated at that facility.]

(d) Within three (3) working days of
the receipt of a shipment subject to 40
CFR part 262, subpart H, the owner or
operator of a facility must provide a
copy of the movement document bear-
ing all required signatures to the ex-
porter, to the Office of Enforcement
and Compliance Assurance, Office of
Federal Activities, International Com-
pliance Assurance Division (2254A), En-
vironmental Protection Agency, 1200
Pennsylvania Avenue, NW., Wash-
ington, DC 20460, and to competent au-
thorities of all other countries con-
cerned. The original copy of the move-
ment document must be maintained at
the facility for at least three (3) years
from the date of signature.

(e) A facility must determine wheth-
er the consignment state for a ship-
ment regulates any additional wastes
(beyond those regulated Federally) as
hazardous wastes under its state haz-
ardous waste program. Facilities must
also determine whether the consign-
ment state or generator state requires
the facility to submit any copies of the
manifest to these states.

[45 FR 33232, May 19, 1980, as amended at 45
FR 86970, 86974, Dec. 31, 1980; 50 FR 4514, Jan.
31, 1985; 61 FR 16315, Apr. 12, 1996; 70 FR 10823,
Mar. 4, 2005; 75 FR 1260, Jan. 8, 2010]

EFFECTIVE DATE NOTE: At 79 FR 7561, Feb.
7, 2014, §265.71 was amended by revising para-
graph (a)(2), and by adding paragraphs (f),
(g), (h), G), (§), and (k, effective Aug. 6, 2014,
For the convenience of the user, the added
and revised text is set forth as follows:

§265.71 Use of manifest system.

* * * * *

(@) * * *

(2) If the facility receives a hazardous
waste shipment accompanied by a manifest,
the owner, operator, or his agent must:

(i) Sign and date, by hand, each copy of the
manifest;

(ii) Note any discrepancies (as defined in
§264.72(a) of this chapter) on each copy of the
manifest;
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(iii) Immediately give the transporter at
least one copy of the manifest;

(iv)Within 30 days of delivery, send a copy
(Page 3) of the manifest to the generator,

(v) Within 30 days of delivery, send the top
copy (Page 1) of the Manifest to the elec-
tronic manifest system for purposes of data
entry and processing. In lieu of mailing this
paper copy to the electronic manifest system
operator, the owner or operator may trans-
mit to the system operator an image file of
Page 1 of the manifest, or both a data string
file and the image file corresponding to Page
1 of the manifest. Any data or image files
transmitted to EPA under this paragraph
must be submitted in data file and image file
formats that are acceptable to EPA and that
are supported by EPA’s electronic reporting
requirements and by the electronic manifest
system.

(vi) Retain at the facility a copy of each
manifest for at least three years from the
date of delivery.

* * * * *

(f) Legal equivalence to paper manifests.
Electronic manifests that are obtained, com-
pleted, and transmitted in accordance with
§262.20(a)(3) of this chapter, and used in ac-
cordance with this section in lieu of the
paper manifest form are the legal equivalent
of paper manifest forms bearing handwritten
signatures, and satisfy for all purposes any
requirement in these regulations to obtain,
complete, sign, provide, use, or retain a
manifest.

(1) Any requirement in these regulations
for the owner or operator of a facility to sign
a manifest or manifest certification by hand,
or to obtain a handwritten signature, is sat-
isfied by signing with or obtaining a valid
and enforceable electronic signature within
the meaning of 40 CFR 262.25.

(2) Any requirement in these regulations to
give, provide, send, forward, or to return to
another person a copy of the manifest is sat-
isfied when a copy of an electronic manifest
is transmitted to the other person.

(3) Any requirement in these regulations
for a manifest to accompany a hazardous
waste shipment is satisfied when a copy of
an electronic manifest is accessible during
transportation and forwarded to the person
or persons who are scheduled to receive de-
livery of the hazardous waste shipment.

(4) Any requirement in these regulations
for an owner or operator to keep or retain a
copy of each manifest is satisfied by the re-
tention of the facility’s electronic manifest
copies in its account on the e-Manifest sys-
tem, provided that such copies are readily
available for viewing and production if re-
quested by any EPA or authorized state in-
spector.

(5) No owner or operator may be held liable
for the inability to produce an electronic

40 CFR Ch. | (7-1-14 Edition)

manifest for inspection under this section if
the owner or operator can demonstrate that
the inability to produce the electronic mani-
fest is due exclusively to a technical dif-
ficulty with the EPA system for which the
owner or operator bears no responsibility.

(g) An owner or operator may participate
in the electronic manifest system either by
accessing the electronic manifest system
from the owner’s or operator’s electronic
equipment, or by accessing the electronic
manifest system from portable equipment
brought to the owner’s or operator’s site by
the transporter who delivers the waste ship-
ment to the facility.

(h) Special procedures applicable to replace-
ment manifests. If a facility receives haz-
ardous waste that is accompanied by a paper
replacement manifest for a manifest that
was originated electronically, the following
procedures apply to the delivery of the haz-
ardous waste by the final transporter:

(1) Upon delivery of the hazardous waste to
the designated facility, the owner or oper-
ator must sign and date each copy of the
paper replacement manifest by hand in Item
20 (Designated Facility Certification of Re-
ceipt) and note any discrepancies in Item 18
(Discrepancy Indication Space) of the re-
placement manifest,

(2) The owner or operator of the facility
must give back to the final transporter one
copy of the paper replacement manifest,

(3) Within 30 days of delivery of the haz-
ardous waste to the designated facility, the
owner or operator of the facility must send
one signed and dated copy of the paper re-
placement manifest to the generator, and
send an additional signed and dated copy of
the paper replacement manifest to the EPA
e-Manifest system, and

(4) The owner or operator of the facility
must retain at the facility one copy of the
paper replacement manifest for at least
three years from the date of delivery.

(i) Special procedures applicable to electronic
signature methods undergoing tests. If an
owner or operator using an electronic mani-
fest signs this manifest electronically using
an electronic signature method which is un-
dergoing pilot or demonstration tests aimed
at demonstrating the practicality or legal
dependability of the signature method, then
the owner or operator shall also sign with an
ink signature the facility’s certification of
receipt or discrepancies on the printed copy
of the manifest provided by the transporter.
Upon executing its ink signature on this
printed copy, the owner or operator shall re-
tain this original copy among its records for
at least 3 years from the date of delivery of
the waste.

(j) Imposition of user fee for electronic mani-
fest use. An owner or operator who is a user
of the electronic manifest format may be as-
sessed a user fee by EPA for the origination
or processing of each electronic manifest. An
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owner or operator may also be assessed a
user fee by EPA for the collection and proc-
essing of paper manifest copies that owners
or operators must submit to the electronic
manifest system operator under
§265.71(a)(2)(v). EPA shall maintain and up-
date from time-to-time the current schedule
of electronic manifest system user fees,
which shall be determined based on current
and projected system costs and level of use
of the electronic manifest system. The cur-
rent schedule of electronic manifest user fees
shall be published as an appendix to part 262
of this chapter.

(k) Electronic manifest signatures. (1) Elec-
tronic manifest signatures shall meet the
criteria described in §262.25 of this chapter.

§265.72 Manifest discrepancies.

(a) Manifest discrepancies are:

(1) Significant differences (as defined
by paragraph (b) of this section) be-
tween the quantity or type of haz-
ardous waste designated on the mani-
fest or shipping paper, and the quan-
tity and type of hazardous waste a fa-
cility actually receives;

(2) Rejected wastes, which may be a
full or partial shipment of hazardous
waste that the TSDF cannot accept; or

(3) Container residues, which are resi-
dues that exceed the quantity limits
for “‘empty’’ containers set forth in 40
CFR 261.7(b).

(b) Significant differences in quan-
tity are: For bulk waste, variations
greater than 10 percent in weight; for
batch waste, any variation in piece
count, such as a discrepancy of one
drum in a truckload. Significant dif-
ferences in type are obvious differences
which can be discovered by inspection
or waste analysis, such as waste sol-
vent substituted for waste acid, or
toxic constituents not reported on the
manifest or shipping paper.

(c) Upon discovering a significant dif-
ference in quantity or type, the owner
or operator must attempt to reconcile
the discrepancy with the waste gener-
ator or transporter (e.g., with tele-
phone conversations). If the discrep-
ancy is not resolved within 15 days
after receiving the waste, the owner or
operator must immediately submit to
the Regional Administrator a letter de-
scribing the discrepancy and attempts
to reconcile it, and a copy of the mani-
fest or shipping paper at issue.

(d)(1) Upon rejecting waste or identi-
fying a container residue that exceeds

§265.72

the quantity limits for ‘“‘empty’ con-
tainers set forth in 40 CFR 261.7(b), the
facility must consult with the gener-
ator prior to forwarding the waste to
another facility that can manage the
waste. If it is impossible to locate an
alternative facility that can receive
the waste, the facility may return the
rejected waste or residue to the gener-
ator. The facility must send the waste
to the alternative facility or to the
generator within 60 days of the rejec-
tion or the container residue identi-
fication.

(2) While the facility is making ar-
rangements for forwarding rejected
wastes or residues to another facility
under this section, it must ensure that
either the delivering transporter re-
tains custody of the waste, or the facil-
ity must provide for secure, temporary
custody of the waste, pending delivery
of the waste to the first transporter
designated on the manifest prepared
under paragraph (e) or (f) of this sec-
tion.

(e) Except as provided in paragraph
(e)(7) of this section, for full or partial
load rejections and residues that are to
be sent off-site to an alternate facility,
the facility is required to prepare a
new manifest in accordance with
§262.20(a) of this chapter and the fol-
lowing instructions:

(1) Write the generator’s U.S. EPA ID
number in Item 1 of the new manifest.
Write the generator’s name and mail-
ing address in Item 5 of the new mani-
fest. If the mailing address is different
from the generator’s site address, then
write the generator’s site address in
the designated space in Item 5.

(2) Write the name of the alternate
designated facility and the facility’s
U.S. EPA ID number in the designated
facility block (Item 8) of the new mani-
fest.

(3) Copy the manifest tracking num-
ber found in Item 4 of the old manifest
to the Special Handling and Additional
Information Block of the new manifest,
and indicate that the shipment is a res-
idue or rejected waste from the pre-
vious shipment.

(4) Copy the manifest tracking num-
ber found in Item 4 of the new manifest
to the manifest reference number line
in the Discrepancy Block of the old
manifest (Item 18a).
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