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as part of the mixture or trade name 
product at the facility. Since the owner 
or operator does not know the specific 
identity of the toxic chemical, the 
owner or operator shall make the 
threshold determination only for the 
weight of the toxic chemical in the 
mixture or trade name product. If the 
owner or operator determines that the 
toxic chemical was imported, proc-
essed, or otherwise used as part of the 
mixture or trade name product in ex-
cess of an applicable threshold in 
§ 372.25, § 372.27, or § 372.28, the owner or 
operator shall report the generic chem-
ical name of the toxic chemical, or a 
trade name if the generic chemical 
name is not known, and all releases of 
the toxic chemical on EPA Form R in 
accordance with the instructions re-
ferred to in subpart E of this part. 

(v) If the owner or operator has been 
told that a mixture or trade name 
product contains a toxic chemical, does 
not know the specific chemical iden-
tity of the chemical, and does not 
know the specific concentration at 
which the chemical is present in the 
mixture or trade name product, but has 
been told the upper bound concentra-
tion of the chemical in the mixture or 
trade name product, the owner or oper-
ator shall assume that the toxic chem-
ical is present in the mixture or trade 
name product at the upper bound con-
centration, shall determine whether 
the chemical has been imported, proc-
essed, or otherwise used at the facility 
in excess of an applicable threshold as 
provided in paragraph (b)(3)(iv) of this 
section, and shall report as provided in 
paragraph (b)(3)(iv) of this section. 

(vi) If the owner or operator has been 
told that a mixture or trade name 
product contains a toxic chemical, does 
not know the specific chemical iden-
tity of the chemical, does not know the 
specific concentration at which the 
chemical is present in the mixture or 
trade name product, including informa-
tion they have themselves developed, 
and has not been told the upper bound 
concentration of the chemical in the 
mixture or trade name product, the 
owner or operator is not required to re-
port with respect to that toxic chem-
ical. 

(c) A covered facility may consist of 
more than one establishment. The 

owner or operator of such a facility at 
which a toxic chemical was manufac-
tured (including imported), processed, 
or otherwise used in excess of an appli-
cable threshold may submit a separate 
Form R for each establishment or for 
each group of establishments within 
the facility to report the activities in-
volving the toxic chemical at each es-
tablishment or group of establish-
ments, provided that activities involv-
ing that toxic chemical at all the es-
tablishments within the covered facil-
ity are reported. If each establishment 
or group of establishments files sepa-
rate reports then for all other chemi-
cals subject to reporting at that facil-
ity they must also submit separate re-
ports. However, an establishment or 
group of establishments does not have 
to submit a report for a chemical that 
is not manufactured (including im-
ported), processed, otherwise used, or 
released at that establishment or group 
of establishments. 

(d) Each report under this section for 
activities involving a toxic chemical 
that occurred during a calendar year at 
a covered facility must be submitted 
on or before July 1 of the next year. 
The first such report for calendar year 
1987 activities must be submitted on or 
before July 1, 1988. 

[53 FR 4525, Feb. 16, 1988; 53 FR 12748, Apr. 18, 
1988, as amended at 56 FR 29185, June 26, 1991; 
64 FR 58751, Oct. 29, 1999; 72 FR 26553, May 10, 
2007; 77 FR 23418, Apr. 19, 2012] 

§ 372.38 Exemptions. 
(a) De minimis concentrations of a toxic 

chemical in a mixture. If a toxic chem-
ical is present in a mixture of chemi-
cals at a covered facility and the toxic 
chemical is in a concentration in the 
mixture which is below 1 percent of the 
mixture, or 0.1 percent of the mixture 
in the case of a toxic chemical which is 
a carcinogen as defined in 29 CFR 
1910.1200(d)(4), a person is not required 
to consider the quantity of the toxic 
chemical present in such mixture when 
determining whether an applicable 
threshold has been met under § 372.25 or 
determining the amount of release to 
be reported under § 372.30. This exemp-
tion applies whether the person re-
ceived the mixture from another per-
son or the person produced the mix-
ture, either by mixing the chemicals 

VerDate Mar<15>2010 13:39 Aug 21, 2014 Jkt 232176 PO 00000 Frm 00484 Fmt 8010 Sfmt 8010 Y:\SGML\232176.XXX 232176pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



475 

Environmental Protection Agency § 372.38 

involved or by causing a chemical reac-
tion which resulted in the creation of 
the toxic chemical in the mixture. 
However, this exemption applies only 
to the quantity of the toxic chemical 
present in the mixture. If the toxic 
chemical is also manufactured (includ-
ing imported), processed, or otherwise 
used at the covered facility other than 
as part of the mixture or in a mixture 
at higher concentrations, in excess of 
an applicable threshold quantity set 
forth in § 372.25, the person is required 
to report under § 372.30. This exemption 
does not apply to toxic chemicals list-
ed in § 372.28, except for purposes of 
§ 372.45(d)(1). 

(b) Articles. If a toxic chemical is 
present in an article at a covered facil-
ity, a person is not required to consider 
the quantity of the toxic chemical 
present in such article when deter-
mining whether an applicable thresh-
old has been met under § 372.25, § 372.27, 
or § 372.28 or determining the amount of 
release to be reported under § 372.30. 
This exemption applies whether the 
person received the article from an-
other person or the person produced 
the article. However, this exemption 
applies only to the quantity of the 
toxic chemical present in the article. If 
the toxic chemical is manufactured (in-
cluding imported), processed, or other-
wise used at the covered facility other 
than as part of the article, in excess of 
an applicable threshold quantity set 
forth in § 372.25, § 372.27, or § 372.28, the 
person is required to report under 
§ 372.30. Persons potentially subject to 
this exemption should carefully review 
the definitions of article and release in 
§ 372.3. If a release of a toxic chemical 
occurs as a result of the processing or 
use of an item at the facility, that item 
does not meet the definition of article. 

(c) Uses. If a toxic chemical is used at 
a covered facility for a purpose de-
scribed in this paragraph (c), a person 
is not required to consider the quantity 
of the toxic chemical used for such pur-
pose when determining whether an ap-
plicable threshold has been met under 
§ 372.25, § 372.27, or § 372.28 or deter-
mining the amount of releases to be re-
ported under § 372.30. However, this ex-
emption only applies to the quantity of 
the toxic chemical used for the purpose 
described in this paragraph (c). If the 

toxic chemical is also manufactured 
(including imported), processed, or oth-
erwise used at the covered facility 
other than as described in this para-
graph (c), in excess of an applicable 
threshold quantity set forth in § 372.25, 
§ 372.27, or § 372.28, the person is re-
quired to report under § 372.30. 

(1) Use as a structural component of 
the facility. 

(2) Use of products for routine jani-
torial or facility grounds maintenance. 
Examples include use of janitorial 
cleaning supplies, fertilizers, and pes-
ticides similar in type or concentration 
to consumer products. 

(3) Personal use by employees or 
other persons at the facility of foods, 
drugs, cosmetics, or other personal 
items containing toxic chemicals, in-
cluding supplies of such products with-
in the facility such as in a facility op-
erated cafeteria, store, or infirmary. 

(4) Use of products containing toxic 
chemicals for the purpose of maintain-
ing motor vehicles operated by the fa-
cility. 

(5) Use of toxic chemicals present in 
process water and non-contact cooling 
water as drawn from the environment 
or from municipal sources, or toxic 
chemicals present in air used either as 
compressed air or as part of combus-
tion. 

(d) Activities in laboratories. If a toxic 
chemical is manufactured, processed, 
or used in a laboratory at a covered fa-
cility under the supervision of a tech-
nically qualified individual as defined 
in § 720.3(ee) of this title, a person is 
not required to consider the quantity 
so manufactured, processed, or used 
when determining whether an applica-
ble threshold has been met under 
§ 372.25, § 372.27, or § 372.28 or deter-
mining the amount of release to be re-
ported under § 372.30. This exemption 
does not apply in the following cases: 

(1) Specialty chemical production. 
(2) Manufacture, processing, or use of 

toxic chemicals in pilot plant scale op-
erations. 

(3) Activities conducted outside the 
laboratory. 

(e) Certain owners of leased property. 
The owner of a covered facility is not 
subject to reporting under § 372.30 if 
such owner’s only interest in the facil-
ity is ownership of the real estate upon 
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which the facility is operated. This ex-
emption applies to owners of facilities 
such as industrial parks, all or part of 
which are leased to persons who oper-
ate establishments in any SIC code or 
NAICS code in § 372.23 that is subject to 
the requirements of this part, where 
the owner has no other business inter-
est in the operation of the covered fa-
cility. 

(f) Reporting by certain operators of es-
tablishments on leased property such as 
industrial parks. If two or more persons, 
who do not have any common cor-
porate or business interest (including 
common ownership or control), operate 
separate establishments within a single 
facility, each such person shall treat 
the establishments it operates as a fa-
cility for purposes of this part. The de-
terminations in §§ 372.22 and 372.25 shall 
be made for those establishments. If 
any such operator determines that its 
establishment is a covered facility 
under § 372.22 and that a toxic chemical 
has been manufactured (including im-
ported), processed, or otherwise used at 
the establishment in excess of an appli-
cable threshold in § 372.25, § 372.27, or 
§ 372.28 for a calendar year, the oper-
ator shall submit a report in accord-
ance with § 372.30 for the establishment. 
For purposes of this paragraph (f), a 
common corporate or business interest 
includes ownership, partnership, joint 
ventures, ownership of a controlling in-
terest in one person by the other, or 
ownership of a controlling interest in 
both persons by a third person. 

(g) Coal extraction activities. If a toxic 
chemical is manufactured, processed, 
or otherwise used in extraction by fa-
cilities in SIC code 12, or in NAICS 
codes 212111, 212112 or 212113, a person is 
not required to consider the quantity 
of the toxic chemical so manufactured, 
processed, or otherwise used when de-
termining whether an applicable 
threshold has been met under § 372.25, 
§ 372.27, or § 372.28, or determining the 
amounts to be reported under § 372.30. 

(h) Metal mining overburden. If a toxic 
chemical that is a constituent of over-
burden is processed or otherwise used 
by facilities in SIC code 10, or in 
NAICS codes 212221, 212222, 212231, 
212234 or 212299, a person is not required 
to consider the quantity of the toxic 
chemical so processed, or otherwise 

used when determining whether an ap-
plicable threshold has been met under 
§ 372.25, § 372.27, or § 372.28, or deter-
mining the amounts to be reported 
under § 372.30. 

[53 FR 4525, Feb. 16, 1988, as amended at 62 
FR 23892, May 1, 1997; 64 FR 58751, Oct. 29, 
1999; 71 FR 32477, June 6, 2006] 

Subpart C—Supplier Notification 
Requirements 

§ 372.45 Notification about toxic 
chemicals. 

(a) Except as provided in paragraphs 
(c), (d), and (e) of this section and 
§ 372.65, a person who owns or operates 
a facility or establishment which: 

(1) Is in SIC codes 20 through 39 or a 
NAICS code that corresponds to SIC 
codes 20 through 39 as set forth in 
§ 372.23(b), 

(2) Manufactures (including imports) 
or processes a toxic chemical, and 

(3) Sells or otherwise distributes a 
mixture or trade name product con-
taining the toxic chemical, to (i) a fa-
cility described in § 372.22, or (ii) to a 
person who in turn may sell or other-
wise distributes such mixture or trade 
name product to a facility described in 
§ 372.22(b), must notify each person to 
whom the mixture or trade name prod-
uct is sold or otherwise distributed 
from the facility or establishment in 
accordance with paragraph (b) of this 
section. 

(b) The notification required in para-
graph (a) of this section shall be in 
writing and shall include: 

(1) A statement that the mixture or 
trade name product contains a toxic 
chemical or chemicals subject to the 
reporting requirements of section 313 of 
Title III of the Superfund Amendments 
and Reauthorization Act of 1986 and 40 
CFR part 372. 

(2) The name of each toxic chemical, 
and the associated Chemical Abstracts 
Service registry number of each chem-
ical if applicable, as set forth in § 372.65. 

(3) The percent by weight of each 
toxic chemical in the mixture or trade 
name product. 

(c) Notification under this section 
shall be provided as follows: 

(1) For a mixture or trade name prod-
uct containing a toxic chemical listed 
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