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§ 431.55(h)(3) of this chapter, either di-
rectly or indirectly, with an individual 
convicted of certain crimes as de-
scribed in section 1128(b)(8)(B) of the 
Act. 

(3) An entity that employs or con-
tracts, directly or indirectly, for the 
furnishing of health care, utilization 
review, medical social work, or admin-
istrative services, with one of the fol-
lowing: 

(i) Any individual or entity excluded 
from participation in Federal health 
care programs under either section 1128 
or section 1128A of the Act. 

(ii) Any entity that would provide 
those services through an excluded in-
dividual or entity. 

§ 438.810 Expenditures for enrollment 
broker services. 

(a) Terminology. As used in this sec-
tion— 

Choice counseling means activities 
such as answering questions and pro-
viding information (in an unbiased 
manner) on available MCO, PIHP, 
PAHP, or PCCM delivery system op-
tions, and advising on what factors to 
consider when choosing among them 
and in selecting a primary care pro-
vider; 

Enrollment activities means activities 
such as distributing, collecting, and 
processing enrollment materials and 
taking enrollments by phone or in per-
son; 

Enrollment broker means an individual 
or entity that performs choice coun-
seling or enrollment activities, or both, 
and; 

Enrollment services means choice 
counseling, or enrollment activities, or 
both. 

(b) Conditions that enrollment brokers 
must meet. State expenditures for the 
use of enrollment brokers are consid-
ered necessary for the proper and effi-
cient operation of the State plan and 
thus eligible for FFP only if the broker 
and its subcontractors meet the fol-
lowing conditions: 

(1) Independence. The broker and its 
subcontractors are independent of any 
MCO, PIHP, PAHP, PCCM, or other 
health care provider in the State in 
which they provide enrollment serv-
ices. A broker or subcontractor is not 
considered ‘‘independent’’ if it— 

(i) Is an MCO, PIHP, PAHP, PCCM or 
other health care provider in the State; 

(ii) Is owned or controlled by an 
MCO, PIHP, PAHP, PCCM, or other 
health care provider in the State; or 

(iii) Owns or controls an MCO, PIHP, 
PAHP, PCCM or other health care pro-
vider in the State. 

(2) Freedom from conflict of interest. 
The broker and its subcontractor are 
free from conflict of interest. A broker 
or subcontractor is not considered free 
from conflict of interest if any person 
who is the owner, employee, or consult-
ant of the broker or subcontractor or 
has any contract with them— 

(i) Has any direct or indirect finan-
cial interest in any entity or health 
care provider that furnishes services in 
the State in which the broker or sub-
contractor provides enrollment serv-
ices; 

(ii) Has been excluded from participa-
tion under title XVIII or XIX of the 
Act; 

(iii) Has been debarred by any Fed-
eral agency; or 

(iv) Has been, or is now, subject to 
civil money penalties under the Act. 

(3) Approval. The initial contract or 
memorandum of agreement (MOA) for 
services performed by the broker has 
been reviewed and approved by CMS. 

[67 FR 41095, June 14, 2002; 67 FR 65505, Oct. 
25, 2002] 

§ 438.812 Costs under risk and nonrisk 
contracts. 

(a) Under a risk contract, the total 
amount the State agency pays for car-
rying out the contract provisions is a 
medical assistance cost. 

(b) Under a nonrisk contract— 
(1) The amount the State agency 

pays for the furnishing of medical serv-
ices to eligible beneficiaries is a med-
ical assistance cost; and 

(2) The amount the State agency 
pays for the contractor’s performance 
of other functions is an administrative 
cost. 

PART 440—SERVICES: GENERAL 
PROVISIONS 

Subpart A—Definitions 

Sec. 
440.1 Basis and purpose. 
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