
379 

Centers for Medicare & Medicaid Services, HHS § 441.715 

CMS for review and consideration, as 
follows: 

(A) The State must at a minimum 
provide two (2) statements of public no-
tice and public input procedures. 

(B) The State must ensure the full 
transition plan(s) is available to the 
public for public comment. 

(C) The State must consider and 
modify the transition plan, as the 
State deems appropriate, to account 
for public comment. 

(iv) A State must submit to CMS, 
with the proposed transition plan: 

(A) Evidence of the public notice re-
quired. 

(B) A summary of the comments re-
ceived during the public notice period, 
reasons why comments were not adopt-
ed, and any modifications to the tran-
sition plan based upon those com-
ments. 

(v) Upon approval by CMS, the State 
will begin implementation of the tran-
sition plans. The State’s failure to sub-
mit an approvable transition plan as 
required by this section and/or to com-
ply with the terms of the approved 
transition plan may result in compli-
ance actions, including but not limited 
to deferral/disallowance of Federal Fi-
nancial Participation. 

(b) Needs-Based Eligibility Requirement. 
Meet needs-based criteria for eligi-
bility for the State plan HCBS benefit, 
as required in § 441.715(a). 

(c) Minimum State plan HCBS Require-
ment. Be assessed to require at least 
one section 1915(i) home and commu-
nity-based service at a frequency deter-
mined by the State, as required in 
§ 441.720(a)(5). 

(d) Target Population. Meet any appli-
cable targeting criteria defined by the 
State under the authority of paragraph 
(e)(2) of this section. 

(e) Nonapplication. The State may 
elect in the State plan amendment ap-
proved under this subpart not to apply 
the following requirements when deter-
mining eligibility: 

(1) Section 1902(a)(10)(C)(i)(III) of the 
Act, pertaining to income and resource 
eligibility rules for the medically 
needy living in the community, but 
only for the purposes of providing 
State plan HCBS. 

(2) Section 1902(a)(10)(B) of the Act, 
pertaining to comparability of Med-

icaid services, but only for the pur-
poses of providing section 1915(i) State 
plan HCBS. In the event that a State 
elects not to apply comparability re-
quirements: 

(i) The State must describe the 
group(s) receiving State plan HCBS, 
subject to the Secretary’s approval. 
Targeting criteria cannot have the im-
pact of limiting the pool of qualified 
providers from which an individual 
would receive services, or have the im-
pact of requiring an individual to re-
ceive services from the same entity 
from which they purchase their hous-
ing. These groups must be defined on 
the basis of any combination of the fol-
lowing: 

(A) Age. 
(B) Diagnosis. 
(C) Disability. 
(D) Medicaid Eligibility Group. 
(ii) The State may elect in the State 

plan amendment to limit the avail-
ability of specific services defined 
under the authority of § 440.182(c) of 
this chapter or to vary the amount, du-
ration, or scope of those services, to 
one or more of the group(s) described in 
this paragraph. 

§ 441.715 Needs-based criteria and 
evaluation. 

(a) Needs-based criteria. The State 
must establish needs-based criteria for 
determining an individual’s eligibility 
under the State plan for the HCBS ben-
efit, and may establish needs-based cri-
teria for each specific service. Needs- 
based criteria are factors used to deter-
mine an individual’s requirements for 
support, and may include risk factors. 
The criteria are not characteristics 
that describe the individual or the indi-
vidual’s condition. A diagnosis is not a 
sufficient factor on which to base a de-
termination of need. A criterion can be 
considered needs-based if it is a factor 
that can only be ascertained for a 
given person through an individualized 
evaluation of need. 

(b) More stringent institutional and 
waiver needs-based criteria. The State 
plan HCBS benefit is available only if 
the State has in effect needs-based cri-
teria (as defined in paragraph (a) of 
this section), for receipt of services in 
nursing facilities as defined in section 
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1919(a) of the Act, intermediate care fa-
cilities for individuals with intellec-
tual disabilities as defined in § 440.150 of 
this chapter, and hospitals as defined 
in § 440.10 of this chapter for which the 
State has established long-term level 
of care (LOC) criteria, or waivers offer-
ing HCBS, and these needs-based cri-
teria are more stringent than the 
needs-based criteria for the State plan 
HCBS benefit. If the State defines 
needs-based criteria for individual 
State plan home and community-based 
services, it may not have the effect of 
limiting who can benefit from the 
State plan HCBS in an unreasonable 
way, as determined by the Secretary. 

(1) These more stringent criteria 
must meet the following requirements: 

(i) Be included in the LOC determina-
tion process for each institutional serv-
ice and waiver. 

(ii) Be submitted for inspection by 
CMS with the State plan amendment 
that establishes the State Plan HCBS 
benefit. 

(iii) Be in effect on or before the ef-
fective date of the State plan HCBS 
benefit. 

(2) In the event that the State modi-
fies institutional LOC criteria to meet 
the requirements under paragraph (b) 
or (c)(6) of this section that such cri-
teria be more stringent than the State 
plan HCBS needs-based eligibility cri-
teria, States may continue to receive 
FFP for individuals receiving institu-
tional services or waiver HCBS under 
the LOC criteria previously in effect. 

(c) Adjustment authority. The State 
may modify the needs-based criteria 
established under paragraph (a) of this 
section, without prior approval from 
the Secretary, if the number of individ-
uals enrolled in the State plan HCBS 
benefit exceeds the projected number 
submitted annually to CMS. The Sec-
retary may approve a retroactive effec-
tive date for the State plan amendment 
modifying the criteria, as early as the 
day following the notification period 
required under paragraph (c)(1) of this 
section, if all of the following condi-
tions are met: 

(1) The State provides at least 60 
days notice of the proposed modifica-
tion to the Secretary, the public, and 
each individual enrolled in the State 
plan HCBS benefit. 

(2) The State notice to the Secretary 
is submitted as an amendment to the 
State plan. 

(3) The adjusted needs-based eligi-
bility criteria for the State plan HCBS 
benefit are less stringent than needs- 
based institutional and waiver LOC cri-
teria in effect after the adjustment. 

(4) Individuals who were found eligi-
ble for the State plan HCBS benefit be-
fore modification of the needs-based 
criteria under this adjustment author-
ity must remain eligible for the HCBS 
benefit until such time as: 

(i) The individual no longer meets 
the needs-based criteria used for the 
initial determination of eligibility; or 

(ii) The individual is no longer eligi-
ble for or enrolled in Medicaid or the 
HCBS benefit. 

(5) Any changes in service due to the 
modification of needs-based criteria 
under this adjustment authority are 
treated as actions as defined in § 431.201 
of this chapter and are subject to the 
requirements of part 431, subpart E of 
this chapter. 

(6) In the event that the State also 
needs to modify institutional level of 
care criteria to meet the requirements 
under paragraph (b) of this section that 
such criteria be more stringent than 
the State plan HCBS needs-based eligi-
bility criteria, the State may adjust 
the modified institutional LOC criteria 
under this adjustment authority. The 
adjusted institutional LOC criteria 
must be at least as stringent as those 
in effect before they were modified to 
meet the requirements in paragraph (b) 
of this section. 

(d) Independent evaluation and deter-
mination of eligibility. Eligibility for the 
State plan HCBS benefit must be deter-
mined through an independent evalua-
tion of each individual according to the 
requirements of this subpart. The inde-
pendent evaluation complies with the 
following requirements: 

(1) Is performed by an agent that is 
independent and qualified as defined in 
§ 441.730. 

(2) Applies the needs-based eligibility 
criteria that the State has established 
under paragraph (a) of this section, and 
the general eligibility requirements 
under §§ 435.219 and 436.219 of this chap-
ter. 
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(3) Includes consultation with the in-
dividual, and if applicable, the individ-
ual’s representative as defined under 
§ 441.735. 

(4) Assesses the individual’s support 
needs. 

(5) Uses only current and accurate in-
formation from existing records, and 
obtains any additional information 
necessary to draw valid conclusions 
about the individual’s support needs. 

(6) Evaluations finding that an indi-
vidual is not eligible for the State plan 
HCBS benefit are treated as actions de-
fined in § 431.201 of this chapter and are 
subject to the requirements of part 431 
subpart E of this chapter. 

(e) Periodic redetermination. Inde-
pendent reevaluations of each indi-
vidual receiving the State plan HCBS 
benefit must be performed at least 
every 12 months, to determine whether 
the individual continues to meet eligi-
bility requirements. Redeterminations 
must meet the requirements of para-
graph (d) of this section. 

§ 441.720 Independent assessment. 
(a) Requirements. For each individual 

determined to be eligible for the State 
plan HCBS benefit, the State must pro-
vide for an independent assessment of 
needs, which may include the results of 
a standardized functional needs assess-
ment, in order to establish a service 
plan. In applying the requirements of 
section 1915(i)(1)(F) of the Act, the 
State must: 

(1) Perform a face-to-face assessment 
of the individual by an agent who is 
independent and qualified as defined in 
§ 441.730, and with a person-centered 
process that meets the requirements of 
§ 441.725(a) and is guided by best prac-
tice and research on effective strate-
gies that result in improved health and 
quality of life outcomes. 

(i) For the purposes of this section, a 
face-to-face assessment may include 
assessments performed by telemedi-
cine, or other information technology 
medium, if the following conditions are 
met: 

(A) The agent performing the assess-
ment is independent and qualified as 
defined in § 441.730 and meets the pro-
vider qualifications defined by the 
State, including any additional quali-
fications or training requirements for 

the operation of required information 
technology. 

(B) The individual receives appro-
priate support during the assessment, 
including the use of any necessary on- 
site support-staff. 

(C) The individual provides informed 
consent for this type of assessment. 

(ii) [Reserved] 
(2) Conduct the assessment in con-

sultation with the individual, and if ap-
plicable, the individual’s authorized 
representative, and include the oppor-
tunity for the individual to identify 
other persons to be consulted, such as, 
but not limited to, the individual’s 
spouse, family, guardian, and treating 
and consulting health and support pro-
fessionals responsible for the individ-
ual’s care. 

(3) Examine the individual’s relevant 
history including the findings from the 
independent evaluation of eligibility, 
medical records, an objective evalua-
tion of functional ability, and any 
other records or information needed to 
develop the person-centered service 
plan as required in § 441.725. 

(4) Include in the assessment the in-
dividual’s physical, cognitive, and be-
havioral health care and support needs, 
strengths and preferences, available 
service and housing options, and if un-
paid caregivers will be relied upon to 
implement any elements of the person- 
centered service plan, a caregiver as-
sessment. 

(5) For each service, apply the State’s 
additional needs-based criteria (if any) 
that the individual may require. Indi-
viduals are considered enrolled in the 
State plan HCBS benefit only if they 
meet the eligibility and needs-based 
criteria for the benefit, and are also as-
sessed to require and receive at least 
one home and community-based serv-
ice offered under the State plan for 
medical assistance. 

(6) Include in the assessment, if the 
State offers individuals the option to 
self-direct a State plan home and com-
munity-based service or services, any 
information needed for the self-di-
rected portion of the service plan, as 
required in § 441.740(b), including the 
ability of the individual (with and 
without supports) to exercise budget or 
employer authority. 
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