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(2) Financially responsible for the in-
dividual. 

(3) Empowered to make financial or 
health-related decisions on behalf of 
the individual. 

(4) Holding financial interest, as de-
fined in § 411.354 of this chapter, in any 
entity that is paid to provide care for 
the individual. 

(5) Providers of State plan HCBS for 
the individual, or those who have an 
interest in or are employed by a pro-
vider of State plan HCBS for the indi-
vidual, except when the State dem-
onstrates that the only willing and 
qualified agent to perform independent 
assessments and develop person-cen-
tered service plans in a geographic area 
also provides HCBS, and the State de-
vises conflict of interest protections 
including separation of agent and pro-
vider functions within provider enti-
ties, which are described in the State 
plan for medical assistance and ap-
proved by the Secretary, and individ-
uals are provided with a clear and ac-
cessible alternative dispute resolution 
process. 

(c) Training. Qualifications for agents 
performing independent assessments 
and plans of care must include training 
in assessment of individuals whose 
physical, cognitive, or mental condi-
tions trigger a potential need for home 
and community-based services and sup-
ports, and current knowledge of avail-
able resources, service options, pro-
viders, and best practices to improve 
health and quality of life outcomes. 

§ 441.735 Definition of individual’s rep-
resentative. 

In this subpart, the term individual’s 
representative means, with respect to an 
individual being evaluated for, assessed 
regarding, or receiving State plan 
HCBS, the following: 

(a) The individual’s legal guardian or 
other person who is authorized under 
State law to represent the individual 
for the purpose of making decisions re-
lated to the person’s care or well-being. 
In instances where state law confers 
decision-making authority to the indi-
vidual representative, the individual 
will lead the service planning process 
to the extent possible. 

(b) Any other person who is author-
ized under § 435.923 of this chapter, or 

under the policy of the State Medicaid 
Agency to represent the individual, in-
cluding but not limited to, a parent, a 
family member, or an advocate for the 
individual. 

(c) When the State authorizes rep-
resentatives in accordance with para-
graph (b) of this section, the State 
must have policies describing the proc-
ess for authorization; the extent of de-
cision-making authorized; and safe-
guards to ensure that the representa-
tive uses substituted judgment on be-
half of the individual. State policies 
must address exceptions to using sub-
stituted judgment when the individ-
ual’s wishes cannot be ascertained or 
when the individual’s wishes would re-
sult in substantial harm to the indi-
vidual. States may not refuse the au-
thorized representative that the indi-
vidual chooses, unless in the process of 
applying the requirements for author-
ization, the State discovers and can 
document evidence that the represent-
ative is not acting in accordance with 
these policies or cannot perform the re-
quired functions. States must continue 
to meet the requirements regarding the 
person-centered planning process at 
§ 441.725 of this chapter. 

§ 441.740 Self-directed services. 

(a) State option. The State may 
choose to offer an election for self-di-
recting HCBS. The term ‘‘self-di-
rected’’ means, with respect to State 
plan HCBS listed in § 440.182 of this 
chapter, services that are planned and 
purchased under the direction and con-
trol of the individual, including the 
amount, duration, scope, provider, and 
location of the HCBS. For purposes of 
this paragraph, individual means the 
individual and, if applicable, the indi-
vidual’s representative as defined in 
§ 441.735. 

(b) Service plan requirement. Based on 
the independent assessment required in 
§ 441.720, the State develops a service 
plan jointly with the individual as re-
quired in § 441.725. If the individual 
chooses to direct some or all HCBS, the 
service plan must meet the following 
additional requirements: 

(1) Specify the State plan HCBS that 
the individual will be responsible for 
directing. 
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(2) Identify the methods by which the 
individual will plan, direct or control 
services, including whether the indi-
vidual will exercise authority over the 
employment of service providers and/or 
authority over expenditures from the 
individualized budget. 

(3) Include appropriate risk manage-
ment techniques that explicitly recog-
nize the roles and sharing of respon-
sibilities in obtaining services in a self- 
directed manner and assure the appro-
priateness of this plan based upon the 
resources and support needs of the indi-
vidual. 

(4) Describe the process for facili-
tating voluntary and involuntary tran-
sition from self-direction including any 
circumstances under which transition 
out of self-direction is involuntary. 
There must be state procedures to en-
sure the continuity of services during 
the transition from self-direction to 
other service delivery methods. 

(5) Specify the financial management 
supports, as required in paragraph (e) 
of this section, to be provided. 

(c) Employer authority. If the person- 
centered service plan includes author-
ity to select, manage, or dismiss pro-
viders of the State plan HCBS, the per-
son-centered service plan must specify 
the authority to be exercised by the in-
dividual, any limits to the authority, 
and specify parties responsible for 
functions outside the authority the in-
dividual exercises. 

(d) Budget authority. If the person- 
centered service plan includes an indi-
vidualized budget (which identifies the 
dollar value of the services and sup-
ports under the control and direction 
of the individual), the person-centered 
service plan must meet the following 
requirements: 

(1) Describe the method for calcu-
lating the dollar values in the budget, 
based on reliable costs and service uti-
lization. 

(2) Define a process for making ad-
justments in dollar values to reflect 
changes in an individual’s assessment 
and service plan. 

(3) Provide a procedure to evaluate 
expenditures under the budget. 

(4) Not result in payment for medical 
assistance to the individual. 

(e) Functions in support of self-direc-
tion. When the State elects to offer 

self-directed State plan HCBS, it must 
offer the following individualized sup-
ports to individuals receiving the serv-
ices and their representatives: 

(1) Information and assistance con-
sistent with sound principles and prac-
tice of self-direction. 

(2) Financial management supports 
to meet the following requirements: 

(i) Manage Federal, State, and local 
employment tax, labor, worker’s com-
pensation, insurance, and other re-
quirements that apply when the indi-
vidual functions as the employer of 
service providers. 

(ii) Make financial transactions on 
behalf of the individual when the indi-
vidual has personal budget authority. 

(iii) Maintain separate accounts for 
each individual’s budget and provide 
periodic reports of expenditures 
against budget in a manner under-
standable to the individual. 

(3) Voluntary training on how to se-
lect, manage, and dismiss providers of 
State plan HCBS. 

§ 441.745 State plan HCBS administra-
tion: State responsibilities and 
quality improvement. 

(a) State plan HCBS administration—(1) 
State responsibilities. The State must 
carry out the following responsibilities 
in administration of its State plan 
HCBS: 

(i) Number served. The State will an-
nually provide CMS with the projected 
number of individuals to be enrolled in 
the benefit and the actual number of 
unduplicated individuals enrolled in 
State plan HCBS in the previous year. 

(ii) Access to services. The State must 
grant access to all State plan HCBS as-
sessed to be needed in accordance with 
a service plan consistent with § 441.725, 
to individuals who have been deter-
mined to be eligible for the State plan 
HCBS benefit, subject to the following 
requirements: 

(A) A State must determine that pro-
vided services meet medical necessity 
criteria. 

(B) A State may limit access to serv-
ices through targeting criteria estab-
lished by § 441.710(e)(2). 

(C) A State may not limit access to 
services based upon the income of eligi-
ble individuals, the cost of services, or 
the individual’s location in the State. 
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