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§ 498.88 Decision or remand by the De-
partmental Appeals Board. 

(a) When the Departmental Appeals 

Board reviews an ALJ’s decision or 

order of dismissal, or receives a case 

remanded by a court, the Board may 

either issue a decision or remand the 

case to an ALJ for a hearing and deci-

sion or a recommended decision for 

final decision by the Board. 

(b) In a remanded case, the ALJ initi-

ates additional proceedings and takes 

other actions as directed by the Board 

in its order of remand, and may take 

other action not inconsistent with that 

order.

(c) Upon completion of all action 

called for by the remand order and any 

other consistent action, the ALJ 

promptly makes a decision or, as speci-

fied by the Board, certifies the case to 

the Board with a recommended deci-

sion.

(d) The parties have 20 days from the 

date of a notice of a recommended deci-

sion to submit to the Board any excep-

tion, objection, or comment on the 

findings of fact, conclusions of law, and 

recommended decision. 

(e) After the 20-day period, the Board 

issues its decision adopting, modifying 

or rejecting the ALJ’s recommended 

decision.

(f) If the Board does not remand the 

case to an ALJ, the following rules 

apply:

(1) The Board’s decision— 

(i) Is based upon the evidence in the 

hearing record and any further evi-

dence that the Board receives during 

its review; 

(ii) Is in writing and contains sepa-

rate numbered findings of fact and con-

clusions of law; and 

(iii) May modify, affirm, or reverse 

the ALJ’s decision. 

(2) A copy of the Board’s decision is 

mailed to each party. 

(g) When a request for Board review 

of a denial of an enrollment applica-

tion is filed after an ALJ has issued a 

decision or dismissal order, the Board 

must issue a decision, dismissal order 

or remand to the ALJ, as appropriate, 

no later than 180 days after the appeal 

was received by the Board. 

[52 FR 22446, June 12, 1987, as amended at 73 

FR 36463, June 27, 2008] 

§ 498.90 Effect of Departmental Ap-
peals Board decision. 

(a) General rule. The Board’s decision 

is binding unless— 

(1) The affected party has a right to 

judicial review and timely files a civil 

action in a United States District 

Court or, in the case of a civil money 

penalty, in a United States Court of 

Appeals; or 

(2) The Board reopens and revises its 

decision in accordance with § 498.102. 

(b) Right to judicial review. Section

498.5 specifies the circumstances under 

which an affected party has a right to 

seek judicial review. 

(c) Special rules: Civil money penalty—

(1) Finality of Board’s decision. When

CMS imposes a civil money penalty, 

notice of the Board’s decision (or de-

nial of review) is the final administra-

tive action that initiates the 60-day pe-

riod for seeking judicial review. 

(2) Timing for collection of civil money 
penalty. For SNFs and NFs, the rules 

that apply are those set forth in sub-

part F of part 488 of this chapter. 

[61 FR 32351, June 24, 1996] 

§ 498.95 Extension of time for seeking 
judicial review. 

(a) Any affected party that is dissat-

isfied with an Departmental Appeals 

Board decision and is entitled to judi-

cial review must commence civil ac-

tion within 60 days from receipt of the 

notice of the Board’s decision (as deter-

mined under § 498.22(c)(3)), unless the 

Board extends the time in accordance 

with paragraph (c) of this section. 

(b) The request for extension must be 

filed in writing with the Board before 

the 60-day period ends. 

(c) For good cause shown, the Board 

may extend the time for commencing 

civil action. 

Subpart F—Reopening of Deci-
sions Made by Administrative 
Law Judges or the Depart-
mental Appeals Board 

§ 498.100 Basis, timing, and authority 
for reopening an ALJ or Board de-
cision.

(a) Basis and timing for reopening. An

ALJ of Departmental Appeals Board 

decision may be reopened, within 60 
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days from the date of the notice of de-

cision, upon the motion of the ALJ or 

the Board or upon the petition of ei-

ther party to the hearing. 

(b) Authority to reopen. (1) A decision 

of the Departmental Appeals Board 

may be reopened only by the Depart-

mental Appeals Board. 

(2) A decision of an ALJ may be re-

opened by that ALJ, by another ALJ if 

that one is not available, or by the De-

partmental Appeals Board. For pur-

poses of this paragraph, an ALJ is con-

sidered to be unavailable if the ALJ 

has died, terminated employment, or 

been transferred to another duty sta-

tion, is on leave of absence, or is un-

able to conduct a hearing because of 

illness.

§ 498.102 Revision of reopened deci-
sion.

(a) Revision based on new evidence. If a 

reopened decision is to be revised on 

the basis of new evidence that was not 

included in the record of that decision, 

the ALJ or the Departmental Appeals 

Board—

(1) Notifies the parties of the pro-

posed revision; and 

(2) Unless the parties waive their 

right to hearing or appearance— 

(i) Grants a hearing in the case of an 

ALJ revision; and 

(ii) Grants opportunity to appear in 

the case of a Board revision. 

(b) Basis for revised decision and right 
to review. (1) If a revised decision is 

necessary, the ALJ or the Depart-

mental Appeals Board, as appropriate, 

renders it on the basis of the entire 

record.

(2) If the decision is revised by an 

ALJ, the Departmental Appeals Board 

may review that revised decision at the 

request of either party or on its own 

motion.

§ 498.103 Notice and effect of revised 
decision.

(a) Notice. The notice mailed to the 

parties states the basis or reason for 

the revised decision and informs them 

of their right to Departmental Appeals 

Board review of an ALJ revised deci-

sion, or to judicial review of a Board 

reviewed decision. 

(b) Effect—(1) ALJ revised decision. An

ALJ revised decision is binding unless 

it is reviewed by the Departmental Ap-

peals Board. 

(2) Departmental Appeals Board revised 
decision. A Board revised decision is 

binding unless a party files a civil ac-

tion in a district court of the United 

States within the time frames specified 

in § 498.95. 
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