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the issuing agency for any permits re-
quired under the Act, with the Hawaii
State Historic Preservation Division of
the Department of Land and Natural
Resources acting in an advisory capac-
ity for such issuance. Procedures and
requirements for issuing permits will
be consistent with those required by
the ARPA and its implementing regu-
lations;

(2) The objects are excavated after
consultation with or, in the case of
tribal lands, consent of, the appro-
priate Indian tribe or Native Hawaiian
organization pursuant to §10.5;

(3) The disposition of the objects is
consistent with their custody as de-
scribed in §10.6; and

(4) Proof of the consultation or con-
sent is shown to the Federal agency of-
ficial or other agency official respon-
sible for the issuance of the required
permit.

(c) Procedures. (1) The Federal agency
official must take reasonable steps to
determine whether a planned activity
may result in the excavation of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
from Federal lands. Prior to issuing
any approvals or permits for activities,
the Federal agency official must notify
in writing the Indian tribes or Native
Hawaiian organizations that are likely
to be culturally affiliated with any
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony that may be excavated. The
Federal agency official must also no-
tify any present-day Indian tribe which
aboriginally occupied the area of the
planned activity and any other Indian
tribes or Native Hawaiian organiza-
tions that the Federal agency official
reasonably believes are likely to have a
cultural relationship to the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
are expected to be found. The notice
must be in writing and describe the
planned activity, its general location,
the basis upon which it was determined
that human remains, funerary objects,
sacred objects, or objects of cultural
patrimony may be excavated, and, the
basis for determining likely custody
pursuant to §10.6. The notice must also
propose a time and place for meetings
or consultations to further consider
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the activity, the Federal agency’s pro-
posed treatment of any human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
may be excavated, and the proposed
disposition of any excavated human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony. Writ-
ten notification should be followed up
by telephone contact if there is no re-
sponse in 15 days. Consultation must be
conducted pursuant to §10.5.

(2) Following consultation, the Fed-
eral agency official must complete a
written plan of action (described in
§10.5(e)) and execute the actions called
for in it.

(3) If the planned activity is also sub-
ject to review under section 106 of the
National Historic Preservation Act (16
U.S.C. 470 et seq.), the Federal agency
official should coordinate consultation
and any subsequent agreement for
compliance conducted under that Act
with the requirements of §10.3 (¢)(2)
and §10.5. Compliance with these regu-
lations does not relieve Federal agency
officials of requirements to comply
with section 106 of the National His-
toric Preservation Act (16 U.S.C. 470 et
seq.).

(4) If an Indian tribe or Native Ha-
waiian organization receives notice of
a planned activity or otherwise be-
comes aware of a planned activity that
may result in the excavation of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
on tribal lands, the Indian tribe or Na-
tive Hawaiian organization may take
appropriate steps to:

(i) Ensure that the human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony are exca-
vated or removed following §10.3 (b),
and

(ii) Make certain that the disposition
of any human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony excavated inten-
tionally or discovered inadvertently as
a result of the planned activity are car-
ried out following §10.6.

§10.4 Inadvertent discoveries.

(a) General. This section carries out
section 3 (d) of the Act regarding the
custody of human remains, funerary
objects, sacred objects, or objects of
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cultural patrimony that are discovered
inadvertently on Federal or tribal
lands after November 16, 1990.

(b) Discovery. Any person who knows
or has reason to know that he or she
has discovered inadvertently human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony on
Federal or tribal lands after November
16, 1990, must provide immediate tele-
phone notification of the inadvertent
discovery, with written confirmation,
to the responsible Federal agency offi-
cial with respect to Federal lands, and,
with respect to tribal lands, to the re-
sponsible Indian tribe official. The re-
quirements of these regulations regard-
ing inadvertent discoveries apply
whether or not an inadvertent dis-
covery is duly reported. If written con-
firmation is provided by certified mail,
the return receipt constitutes evidence
of the receipt of the written notifica-
tion by the Federal agency official or
Indian tribe official.

(c) Ceasing activity. If the inadvertent
discovery occurred in connection with
an on-going activity on Federal or trib-
al lands, the person, in addition to pro-
viding the notice described above, must
stop the activity in the area of the in-
advertent discovery and make a rea-
sonable effort to protect the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony dis-
covered inadvertently.

(d) Federal lands. (1) As soon as pPos-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Federal lands described in
§10.4 (b), the responsible Federal agen-
cy official must:

(i) Certify receipt of the notification;

(ii) Take immediate steps, if nec-
essary, to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;

(iii) Notify any known lineal de-
scendants of a deceased Native Amer-
ican individual whose human remains
and associated funerary objects were
discovered of such discovery, and, with
respect to a discovery of human re-
mains, associated funerary objects,
unassociated funerary objects, sacred
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objects, or objects of cultural pat-
rimony, notify the Indian tribes or Na-
tive Hawaiian organizations likely to
be culturally affiliated with the cul-
tural items, the Indian tribe or Native
Hawaiian organization that aborigi-
nally occupied the area, and any other
Indian tribe or Native Hawaiian orga-
nization known to have a cultural rela-
tionship to the cultural items. This no-
tification must be by telephone with
written confirmation and must include
information about the kinds of human
remains, associated funerary objects,
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony, their condition, and the cir-
cumstances of their discovery;

(iv) Initiate consultation on the inad-
vertent discovery pursuant to §10.5;

(v) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in §10.3 (b) of these reg-
ulations; and

(vi) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is carried
out following §10.6.

(2) Resumption of activity. The activ-
ity that resulted in the inadvertent
discovery may resume thirty (30) days
after certification by the notified Fed-
eral agency of receipt of the written
confirmation of notification of inad-
vertent discovery if the resumption of
the activity is otherwise lawful. The
activity may also resume, if otherwise
lawful, at any time that a written,
binding agreement is executed between
the Federal agency and the affiliated
Indian tribes or Native Hawaiian orga-
nizations that adopt a recovery plan
for the excavation or removal of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony following §10.3 (b)(1) of these
regulations. The disposition of all
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony must be carried out following
§10.6.

(e) Tribal lands. (1) As soon as pPoOs-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Tribal lands described in §10.4
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(b), the responsible Indian tribe official
may:

(i) Certify receipt of the notification;

(ii) Take immediate steps, if nec-
essary, to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;

(iii) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in §10.3 (b) of these reg-
ulations; and

(iv) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is carried
out following §10.6.

(2) Resumption of Activity. The ac-
tivity that resulted in the inadvertent
discovery may resume if otherwise law-
ful after thirty (30) days of the certifi-
cation of the receipt of notification by
the Indian tribe or Native Hawaiian or-

ganization.
(f) Federal agency officials. Federal
agency officials should coordinate

their responsibilities under this section
with their emergency discovery respon-
sibilities under section 106 of the Na-
tional Historical Preservation Act (16
U.S.C. 470 (f) et seq.), 36 CFR 800.11 or
section 3 (a) of the Archeological and
Historic Preservation Act (16 U.S.C. 469
(a-c)). Compliance with these regula-
tions does not relieve Federal agency
officials of the requirement to comply
with section 106 of the National Histor-
ical Preservation Act (16 U.S.C. 470 (f)
et seq.), 36 CFR 800.11 or section 3 (a) of
the Archeological and Historic Preser-
vation Act (16 U.S.C. 469 (a-c)).

(g) Notification requirement in author-
izations. All Federal authorizations to
carry out land use activities on Federal
lands or tribal lands, including all
leases and permits, must include a re-
quirement for the holder of the author-
ization to notify the appropriate Fed-
eral or tribal official immediately upon
the discovery of human remains, funer-
ary objects, sacred objects, or objects

§10.5

of cultural patrimony pursuant to §10.4
(b) of these regulations.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997; 78 FR 27082, May 9,
2013]

§10.5 Consultation.

Consultation as part of the inten-
tional excavation or inadvertent dis-
covery of human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony on Federal lands must
be conducted in accordance with the
following requirements.

(a) Consulting parties. Federal agency
officials must consult with known lin-
eal descendants and Indian tribe offi-
cials:

(1) From Indian tribes on whose ab-
original lands the planned activity will
occur or where the inadvertent dis-
covery has been made; and

(2) From Indian tribes and Native Ha-
waiian organizations that are, or are
likely to be, culturally affiliated with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony; and

(3) From Indian tribes and Native Ha-
waiian organizations that have a dem-
onstrated cultural relationship with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(b) Initiation of consultation. (1) Upon
receiving notice of, or otherwise be-
coming aware of, an inadvertent dis-
covery or planned activity that has re-
sulted or may result in the intentional
excavation or inadvertent discovery of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony on Federal lands, the respon-
sible Federal agency official must, as
part of the procedures described in
§§10.3 and 10.4, take appropriate steps
to identify the lineal descendant, In-
dian tribe, or Native Hawaiian organi-
zation entitled to custody of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to §10.6 and §10.14.
The Federal agency official shall notify
in writing:

(i) Any known lineal descendants of
the deceased Native American indi-
vidual whose human remains and asso-
ciated funerary objects have been or
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