
672 

43 CFR, Subtitle B, Ch. I (10–1–14 Edition) § 426.3 

Recordable contract means a written 
contract between Reclamation and a 
landowner capable of being recorded 
under State law, providing for the dis-
position of land held by that landowner 
in excess of the ownership limitations 
of Federal reclamation law. 

Resident alien means any natural per-
son within the meaning of the term as 
defined in the Internal Revenue Act of 
1954 (26 U.S.C. 7701) as it may be 
amended. 

RRA means the Reclamation Reform 
Act of 1982, Public Law 97–09293, Title 
II, 96 Stat. 1263, (43 U.S.C. 390aa et seq.) 
as amended. 

Secretary means Secretary of the U.S. 
Department of the Interior. 

Standard certification or reporting 
forms mean forms on which landholders 
provide complete information about 
the directly and indirectly owned and 
leased nonexempt lands in their land-
holdings. 

Water year means a 365-day period (or 
366 days during leap years) whose start 
date is specified within a contract be-
tween Reclamation and the district or 
through some other agreement between 
Reclamation and the district. 

Westwide means the 17 Western 
States where Reclamation projects are 
located, namely: Arizona, California, 
Colorado, Idaho, Kansas, Montana, Ne-
braska, Nevada, New Mexico, North 
Dakota, Oklahoma, Oregon, South Da-
kota, Texas, Utah, Washington, and 
Wyoming. 

§ 426.3 Conformance to the discre-
tionary provisions. 

(a) Districts that are subject to the dis-
cretionary provisions. Unless an exemp-
tion in § 426.16 applies, a district is sub-
ject to the discretionary provisions if: 

(1) The district executes a new or re-
newed contract with Reclamation after 
October 12, 1982. The discretionary pro-
visions apply as of the execution date 
of the new or renewed contract; 

(2) The district amends its contract 
to conform to the discretionary provi-
sions: 

(i) A district may ask Reclamation to 
amend its contract to conform to the 
discretionary provisions; 

(ii) The district’s request to Rec-
lamation must be accompanied by a 
duly adopted resolution dated and 

signed by the governing board of the 
district obligating the district to take, 
in a timely manner, actions required 
by applicable State law to amend its 
contract; and 

(iii) If the requirements of para-
graphs (a)(2)(i) and (ii) of this section 
are met, then Reclamation will amend 
the contract, and the district becomes 
subject to the discretionary provisions 
from the date the district’s request was 
submitted to Reclamation; 

(iv) If the district only wants to 
amend its contracts to become subject 
to the discretionary provisions, the 
amendments need only be to the extent 
required to conform to the discre-
tionary provisions; or 

(3) The district amends its contract 
after October 12, 1982, to provide the 
district with additional or supple-
mental benefits. The amendment must 
also include the district’s conformance 
to the discretionary provisions: 

(i) The discretionary provisions apply 
as of the date that Reclamation exe-
cutes the contract amendment; 

(ii) For purposes of application of the 
acreage limitation provisions Reclama-
tion considers a contract amendment 
as providing additional or supple-
mental benefits if that amendment: 

(A) Requires the United States to ex-
pend significant funds; 

(B) Requires the United States to 
commit significant additional water 
supplies; or 

(C) Substantially modifies contract 
payments due the United States; and 

(iii) For purposes of application of 
the acreage limitation provisions Rec-
lamation does not consider the fol-
lowing contract actions as providing 
additional or supplemental benefits: 

(A) The construction of facilities for 
conveyance of irrigation water for 
which districts contracted on or before 
October 12, 1982; 

(B) Minor drainage and construction 
work contracted under a prior repay-
ment or water service contract; 

(C) Operation and maintenance 
(O&M) amendments; 

(D) The deferral of payments pro-
vided the deferral is for a period of 12 
months or less; 

(E) A temporary supply of irrigation 
water as set forth in § 426.16(d); 
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(F) The transfer of water on an an-
nual basis from one district to another, 
provided that: 

(1) Both districts have contracts with 
the United States; 

(2) The rate paid by the district re-
ceiving the transferred water: 

(i) Is the higher of the applicable 
water rate for either district; 

(ii) Does not result in any increased 
operating losses to the United States 
above those that would have existed in 
the absence of the transfer; and 

(iii) Does not result in any decrease 
in capital repayment to the United 
States below what would have existed 
in the absence of the transfer; and 

(3) The recipients of the transferred 
water pay a rate for the water that is 
at least equal to the actual O&M costs 
or the full-cost rate in those cases 
where, for whatever reason, the recipi-
ents would have been subject to such 
costs had the water not been consid-
ered transferred water; 

(G) Contract actions pursuant to the 
Reclamation Safety of Dams Act of 
1978, as amended (43 U.S.C. 506); or 

(H) Other contract actions that Rec-
lamation determines do not provide ad-
ditional or supplemental benefits. 

(b) Districts that are subject to prior 
law. Any district which had a contract 
in force on October 12, 1982, that re-
quired landholders to comply with the 
ownership limitations of Federal rec-
lamation law remains subject to prior 
law unless and until the district: 

(1) Enters into a new or renewed con-
tract requiring it to conform to the 
discretionary provisions, as provided in 
paragraph (a)(1) of this section; 

(2) Makes a contract action requiring 
conformance to the discretionary pro-
visions, as provided in paragraphs (a)(2) 
or (3) of this section; or 

(3) Becomes exempt, as provided in 
§ 426.16. 

(c) Standard RRA contract article. (1) 
New or renewed contracts executed 
after October 12, 1982, or contracts that 
are amended to conform to the discre-
tionary provisions before or on the ef-
fective date of these rules must include 
the following clause: 

The parties agree that the delivery of irri-
gation water or use of Federal facilities pur-
suant to this contract is subject to reclama-
tion law, as amended and supplemented, in-

cluding but not limited to the Reclamation 
Reform Act of 1982 (43 U.S.C. 390aa et seq.). 

(2) New or renewed contracts exe-
cuted after the effective date of these 
rules, or contracts that are amended to 
conform to the discretionary provi-
sions after the effective date of these 
rules must include the following 
clause: 

The parties agree that the delivery of irri-
gation water or use of Federal facilities pur-
suant to this contract is subject to Federal 
reclamation law, including but not limited 
to the Reclamation Reform Act of 1982 (43 
U.S.C. 390aa et seq.), as amended and supple-
mented, and the rules and regulations pro-
mulgated by the Secretary of the Interior 
under Federal reclamation law. 

(d) The effect of a master contractor’s 
and subcontractor’s actions to conform to 
the discretionary provisions. If a district 
provides irrigation water to other dis-
tricts through subcontracts and the 
master contracting district is subject 
to: 

(1) The discretionary provisions, then 
all subcontracting districts who are en-
titled to receive irrigation water must 
also conform to the discretionary pro-
visions; or 

(2) Prior law, then the subcon-
tracting district can amend its sub-
contract to conform to the discre-
tionary provisions without subjecting 
the master contractor or any other 
subcontractor of the master contractor 
to the discretionary provisions. If a 
subcontract that does not include the 
United States as a party is amended to 
conform to the discretionary provi-
sions, or the subcontract is a new or re-
newed contract executed after October 
12, 1982, then the amended, new, or re-
newed subcontract must include the 
United States as a party. 

(e) The effect on a landholder’s status 
when a district becomes subject to the dis-
cretionary provisions. If a district con-
forms to the discretionary provisions 
and the landholder is: 

(1) Other than a nonresident alien or 
a legal entity that is not established 
under State or Federal law, and is: 

(i) A direct landholder in that dis-
trict, then the landholder becomes sub-
ject to the discretionary provisions and 
the associated acreage limitation sta-
tus will apply in any district in which 
the landholder holds land; or 

VerDate Sep<11>2014 13:38 Oct 29, 2014 Jkt 232191 PO 00000 Frm 00683 Fmt 8010 Sfmt 8010 Q:\43\43V1.TXT 31



674 

43 CFR, Subtitle B, Ch. I (10–1–14 Edition) § 426.3 

(ii) Only an indirect landholder in 
that and all other discretionary provi-
sions districts, then the landholder’s 
acreage limitation status is not af-
fected. Such a landholder can receive 
irrigation water as a prior law recipi-
ent on indirectly held lands in districts 
that conform to the discretionary pro-
visions. 

(2) A nonresident alien, or legal enti-
ty not established under State or Fed-
eral law, and the landholder is: 

(i) A direct landholder, then since 
such a landholder cannot become sub-
ject to, and has no eligibility under the 
discretionary provisions: 

(A) All direct landholdings in dis-
tricts that conform to the discre-
tionary provisions become ineligible; 
and 

(B) Directly held land that becomes 
ineligible as a result of the district’s 
action to conform to the discretionary 
provisions may be placed under record-
able contract as subject to the condi-
tions specified in § 426.12; or 

(ii) An indirect landholder, then such 
a landholder may receive irrigation 
water on land indirectly held in dis-
tricts conforming to the discretionary 
provisions, with the entitlements for 
such landholder determined as speci-
fied in § 426.8. 

(f) Landholder actions to conform to the 
discretionary provisions. (1) In the ab-
sence of a district’s action to conform 
to the discretionary provisions, United 
States citizens, resident aliens, or legal 
entities established under State or 
Federal law, can elect to conform to 
the discretionary provisions by exe-
cuting an irrevocable election. Upon 
execution of an irrevocable election: 

(i) The elector’s entire landholding in 
all districts shall be subject to the dis-
cretionary provisions; 

(ii) The election shall be binding on 
the elector and his or her landholding, 
but will not be binding on subsequent 
landholders of that land; 

(iii) An irrevocable election by a 
legal entity is binding only upon that 
entity and not on the part owners of 
that entity; 

(iv) An irrevocable election by a part 
owner of a legal entity binds only the 
part owner making the election and 
not the entity or other part owners of 
the entity; and 

(v) An irrevocable election by a les-
sor does not affect the status of a les-
see, and vice versa. However, the eligi-
bility and entitlement of neither a les-
sor nor a lessee may be enhanced 
through leasing. 

(2) A landholder makes an irrev-
ocable election by completing a Rec-
lamation issued irrevocable election 
form: 

(i) The elector’s original irrevocable 
election form must be filed by the dis-
trict with Reclamation and must be ac-
companied by a completed certification 
form, as specified in § 426.18; 

(ii) The elector must file copies of 
the irrevocable election and certifi-
cation forms concurrently with each 
district where the elector holds non-
exempt land; 

(iii) Reclamation will prepare a let-
ter advising the recipient of the ap-
proval or disapproval of the election. 
Reclamation will base approval upon 
whether the election form and the ac-
companying certification form(s) indi-
cate the elector’s satisfaction of the 
various requirements of Federal rec-
lamation law and these regulations; 

(iv) If the election is approved, the 
letter of approval, with a copy of the 
irrevocable election form and the origi-
nal certification form(s), will be sent 
by Reclamation to each district where 
the elector holds land; 

(v) The district(s) shall retain the 
forms; and 

(vi) If the irrevocable election is dis-
approved, the landholder and the dis-
trict will be advised by letter along 
with the reasons for disapproval. 

(3) A landholder that only holds land 
indirectly in a district that has con-
formed to the discretionary provisions, 
other than a nonresident alien or a 
legal entity not established under 
State or Federal law, may make an ir-
revocable election also by simply sub-
mitting certification forms to all dis-
tricts where the landholder holds land 
subject to the acreage limitation provi-
sions. An election made in this manner 
is binding in all districts in which such 
elector holds land. 

(g) District reliance on irrevocable elec-
tion form information. The district is en-
titled to rely on the information con-
tained in the irrevocable election form. 
The district does not need to make an 
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independent investigation of the infor-
mation. 

(h) Time limits for amendments or elec-
tions to conform to the discretionary pro-
visions. Reclamation will allow at any-
time a landholder to elect or a district 
to amend its contract to conform to 
the discretionary provisions. An irrev-
ocable election that was made after 
April 12, 1987, but on or before May 13, 
1987, shall be considered effective as of 
April 12, 1987. 

§ 426.4 Attribution of land. 

(a) Prohibition on increasing acreage 
limitation entitlements. Except as specifi-
cally provided in these rules, a land-
holder cannot increase acreage limita-
tion entitlements or eligibility by ac-
quiring or holding a beneficial interest 
in a legal entity. Similarly, the acre-
age limitation status of an individual 
or legal entity that holds or has ac-
quired a beneficial interest in another 
legal entity will not be permitted to 
enlarge the latter legal entity’s acre-
age limitation entitlements or eligi-
bility. 

(b) Attribution of owned land. For pur-
poses of determining acreage to be 
counted against acreage limitation en-
titlements, acreage will be attributed 
to all: 

(1) Direct landowners in proportion 
to the direct beneficial interest the 
landowners own in the land; and 

(2) Indirect landowners in proportion 
to the indirect beneficial interest they 
own in the land. 

(c) Attribution of leased land. Leased 
land will be attributed to the direct 
and indirect landowners as well as to 
the direct and indirect lessees in the 
same manner as described in para-
graphs (b) and (d) of this section. 

(d) Attribution of land held through in-
termediate entities. If land is held by a 
direct landholder and a series of indi-
rect landholders, Reclamation will at-
tribute that land to the acreage limita-
tion entitlements of the direct land-
holder and each indirect landholder in 
proportion to each landholder’s bene-
ficial interest in the entity that di-
rectly holds the land. 

(e) Leasebacks. Any land a landholder 
directly or indirectly owns and that is 
directly or indirectly leased back will 

only count once against that particular 
landholder’s nonfull-cost entitlement. 

(f) Effect on an entity of attribution to 
part owners. For purposes of deter-
mining eligibility, the entire land-
holding will be attributed to all the di-
rect and indirect landholders. If the in-
terests in a legal entity are: 

(1) Undivided, then all of the indirect 
part owners must be eligible in order 
for the entity to be eligible; or 

(2) Divided, in such a manner that 
specific parcels are attributable to 
each indirect landholder, then the enti-
ty may qualify for eligibility on those 
portions of the landholding not attrib-
utable to any part owner who is ineli-
gible. 

§ 426.5 Ownership entitlement. 
(a) General. Except as provided in 

§§ 426.12 and 426.14, all nonexempt land 
directly or indirectly owned by a land-
holder counts against that landholder’s 
ownership entitlement. In addition, 
land owned or controlled by a public 
entity that is leased to another party 
counts against the lessee’s ownership 
entitlement, as specified in § 426.10. 

(b) Qualified recipient ownership enti-
tlement. A qualified recipient is entitled 
to receive irrigation water on a max-
imum of 960 acres of owned nonexempt 
land, or the Class 1 equivalent thereof. 
This entitlement applies on a westwide 
basis. 

(c) Limited recipient ownership entitle-
ment. A limited recipient is entitled to 
receive irrigation water on a maximum 
of 640 acres of owned nonexempt land, 
or the Class 1 equivalent thereof. This 
entitlement applies on a westwide 
basis. 

(d) Prior law recipient ownership enti-
tlement. (1) Ownership entitlements for 
prior law recipients are determined by 
whether the recipient is one individual 
or a married couple, and for entities by 
the type of entity, as follows: 

(i) An individual subject to prior law 
is entitled to receive irrigation water 
on a maximum of 160 acres of owned 
nonexempt land; 

(ii) Married couples who hold equal 
interests are entitled to receive irriga-
tion water on a maximum of 320 acres 
of jointly owned nonexempt land; 

(iii) Surviving spouses until remar-
riage are entitled to receive irrigation 
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