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§9239.2

damages apply to trespass of timber
and other vegetative resources:

(1) Administrative costs incurred by
the United States as a consequence of
the trespass.

(2) Costs associated with the rehabili-
tation and stabilization of any re-
sources damaged as a result of the tres-
pass.

(3) Twice the fair market value of the
resource at the time of the trespass
when the violation was nonwillful, and
3 times the fair market value at the
time of the trespass when the violation
was willful.

(4) In the case of a purchase from a
trespasser, if the purchaser has no
knowledge of the trespass, but should
have had such knowledge through rea-
sonable diligence, the value at the time
of the purchase.

(b) The provisions of paragraph (a) of
this section shall not be deemed to
limit the measure of damages that may
be determined under State law.

[66 FR 10176, Mar. 11, 1991, as amended at 60
FR 50451, Sept. 29, 1995]

§9239.2 Unlawful enclosures or occu-
pancy.

§9239.2-1 Enclosures of public lands
in specified cases declared unlaw-
ful.

(a) Section 1 of the Act of February
25, 1885 (23 Stat. 321; 43 U.S.C. 1061), de-
clares any enclosure of public lands
made or maintained by any party, as-
sociation, or corporation who ‘‘had no
claim or color of title made or acquired
in good faith, or an asserted right
thereto, by or under claim, made in
good faith with a view to entry thereof
at the proper land office under the gen-
eral laws of the United States at the
time any such enclosure was or shall be
made’ to be unlawful and prohibits the
maintenance of erection thereof.

(b) Section 4 of the Taylor Grazing
Act of June 28, 1934 (48 Stat. 1271; 43
U.S.C. 3150) provides:

Fences * * * and other improvements nec-
essary to the care and management of the
permitted livestock may be constructed on
the public lands within such grazing districts
under permit issued by the authority of the
Secretary, or under such cooperative ar-
rangement as the Secretary may approve.

43 CFR Ch. Il (10-1-14 Edition)

(c) Section 10, paragraph (4) of the
Federal Range Code, §4112.3 of this
chapter, containing rules for the ad-
ministration of grazing districts pro-
hibits ‘‘Constructing or maintaining
any kind of improvements, structures,
fences, or enclosures on the Federal
range, including stock driveways, with-
out authority of law or a permit.”

(d) Section 2 of the Taylor Grazing
Act of June 28, 1934 (48 Stat. 1270; 43
U.S.C. 315a), provides that ‘‘any willful
violation of the provisions of this act”
or of ‘‘rules and regulations thereunder
after actual notice thereof shall be
punishable by a fine of not more than
$500.”

(e) Violations of any of the provisions
of the Act of February 25, 1885, con-
stitute a misdemeanor (Sec. 4, 23 Stat.
322; 35 Stat. 40; 43 U.S.C. 1064).

§9239.2-2 Duty of district attorney.

Section 2 of the Act of February 25,
1885 (23 Stat. 321; 43 U.S.C. 1062, 28
U.S.C. 41, Par. 21), provides that it
shall be the duty of the district attor-
ney of the United States for the proper
district on affidavit filed with him by
any citizen of the United States that
such unlawful enclosure is being made
or maintained, showing the description
of the lands enclosed with reasonable
certainty so that the enclosure may be
identified, to institute a civil suit in
the proper United States district or
circuit court or territorial district
court in the name of the United States
and against the parties named or de-
scribed who shall be in charge of or
controlling the enclosure complained
of.

§9239.2-3 Responsibility for execution
of law.

The execution of this law devolves
primarily upon the officers of the De-
partment of Justice, but as it is the
purpose to free the public lands from
unlawful enclosures and obstructions,
it is deemed incumbent upon the offi-
cers of the Department of the Interior
to furnish the officers of the Depart-
ment of Justice with the evidence nec-
essary to a successful prosecution of
the law.
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