
67 

Federal Emergency Management Agency, DHS § 9.2 

(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant: 
(i) That the complainant may bring a 

civil action only in a United States 
District Court for the district in which 
the recipient is located or transacts 
business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint at the time it is 
filed. 

(iii) That before commencing the ac-
tion, the complainant shall give 30 
days notice by registered mail to the 
Administrator, the Attorney General 
of the United States, and the recipient; 

(iv) That the notice must state: The 
alleged violation of the Act; the relief 
requested; the court in which the com-
plainant is bringing the action; and 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court (Federal or State) of the 
United States. 
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PROCESS FOR E.O. 11988 

AUTHORITY: E.O. 11988 of May 24, 1977. 3 
CFR, 1977 Comp., p. 117; E.O. 11990 of May 24 
1977, 3 CFR, 1977 Comp. p. 121; Reorganization 
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978 
Comp., p. 329; E.O. 12127 of March 31, 1979, 44 
FR 19367, 3 CFR, 1979 Comp., p. 376; E.O. 12148 
of July 20, 1979, 44 FR 43239, 3 CFR, 1979 
Comp., p. 412, as amended.; E.O. 12127; E.O. 
12148; 42 U.S.C. 5201. 

SOURCE: 45 FR 59526, Sept. 9, 1980, unless 
otherwise noted. 

§ 9.1 Purpose of part. 
This regulation sets forth the policy, 

procedure and responsibilities to im-
plement and enforce Executive Order 
11988, Floodplain Management, and Ex-
ecutive Order 11990, Protection of Wet-
lands. 

§ 9.2 Policy. 
(a) FEMA shall take no action unless 

and until the requirements of this reg-
ulation are complied with. 

(b) It is the policy of the Agency to 
provide leadership in floodplain man-
agement and the protection of wet-
lands. Further, the Agency shall inte-
grate the goals of the Orders to the 
greatest possible degree into its proce-
dures for implementing NEPA. The 
Agency shall take action to: 

(1) Avoid long- and short-term ad-
verse impacts associated with the occu-
pancy and modification of floodplains 
and the destruction and modification 
of wetlands; 

(2) Avoid direct and indirect support 
of floodplain development and new con-
struction in wetlands wherever there is 
a practicable alternative; 

(3) Reduce the risk of flood loss; 
(4) Promote the use of nonstructural 

flood protection methods to reduce the 
risk of flood loss; 

(5) Minimize the impact of floods on 
human health, safety and welfare; 

(6) Minimize the destruction, loss or 
degradation of wetlands; 

(7) Restore and preserve the natural 
and beneficial values served by 
floodplains; 

(8) Preserve and enhance the natural 
values of wetlands; 

(9) Involve the public throughout the 
floodplain management and wetlands 
protection decision-making process; 
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(10) Adhere to the objectives of the 
Unified National Program for Flood-
plain Management; and 

(11) Improve and coordinate the 
Agency’s plans, programs, functions 
and resources so that the Nation may 
attain the widest range of beneficial 
uses of the environment without deg-
radation or risk to health and safety. 

§ 9.3 Authority. 
The authority for these regulations 

is (a) Executive Order 11988, May 24, 
1977, which replaced Executive Order 
11296, August 10, 1966, (b) Executive 
Order 11990, May 24, 1977, (c) Reorga-
nization Plan No. 3 of 1978 (43 FR 41943); 
and (d) Executive Order 12127, April 1, 
1979 (44 FR 1936). E.O. 11988 was issued 
in furtherance of the National Flood 
Insurance Act of 1968, as amended (Pub. 
L. 90–488); the Flood Disaster Protec-
tion Act of 1973, as amended (Pub. L. 
93–234); and the National Environ-
mental Policy Act of 1969 (NEPA) (Pub. 
L. 91–190). Section 2(d) of Executive 
Order 11988 requires issuance of new or 
amended regulations and procedures to 
satisfy its substantive and procedural 
provisions. E.O. 11990 was issued in fur-
therance of NEPA, and at section 6 re-
quired issuance of new or amended reg-
ulations and procedures to satisfy its 
substantive and procedural provisions. 

[45 FR 59526, Sept. 9, 1980, as amended at 48 
FR 44543, Sept. 29, 1983] 

§ 9.4 Definitions. 
The following definitions shall apply 

throughout this regulation. 
Action means any action or activity 

including: (a) Acquiring, managing and 
disposing of Federal lands and facili-
ties; (b) providing federally under-
taken, financed or assisted construc-
tion and improvements; and (c) con-
ducting Federal activities and pro-
grams affecting land use, including, 
but not limited to, water and related 
land resources, planning, regulating 
and licensing activities. 

Actions Affecting or Affected by 
Floodplains or Wetlands means actions 
which have the potential to result in 
the long- or short-term impacts associ-
ated with (a) the occupancy or modi-
fication of floodplains, and the direct 
or indirect support of floodplain devel-
opment, or (b) the destruction and 

modification of wetlands and the direct 
or indirect support of new construction 
in wetlands. 

Administrator means the Adminis-
trator of the Federal Emergency Man-
agement Agency. 

Agency means the Federal Emergency 
Management Agency (FEMA). 

Agency Assistance means grants for 
projects or planning activities, loans, 
and all other forms of financial or tech-
nical assistance provided by the Agen-
cy. 

Base Flood means the flood which has 
a one percent chance of being equalled 
or exceeded in any given year (also 
known as a 100-year flood). This term is 
used in the National Flood Insurance 
Program (NFIP) to indicate the min-
imum level of flooding to be used by a 
community in its floodplain manage-
ment regulations. 

Base Floodplain means the 100-year 
floodplain (one percent chance flood-
plain). 

Coastal High Hazard Area means the 
areas subject to high velocity waters 
including but not limited to hurricane 
wave wash or tsunamis. On a Flood In-
surance Rate Map (FIRM), this appears 
as zone V1–30, VE or V. 

Critical Action means an action for 
which even a slight chance of flooding 
is too great. The minimum floodplain 
of concern for critical actions is the 
500-year floodplain, i.e., critical action 
floodplain. Critical actions include, but 
are not limited to, those which create 
or extend the useful life of structures 
or facilities: 

(a) Such as those which produce, use 
or store highly volatile, flammable, ex-
plosive, toxic or water-reactive mate-
rials; 

(b) Such as hospitals and nursing 
homes, and housing for the elderly, 
which are likely to contain occupants 
who may not be sufficiently mobile to 
avoid the loss of life or injury during 
flood and storm events; 

(c) Such as emergency operation cen-
ters, or data storage centers which con-
tain records or services that may be-
come lost or inoperative during flood 
and storm events; and 

(d) Such as generating plants, and 
other principal points of utility lines. 
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