
831 

Department of Health and Human Services § 155.225 

severe, HHS may terminate an agent’s 
or broker’s agreement with the Feder-
ally-facilitated Exchange for cause. 

(2) An agent or broker may be deter-
mined noncompliant if HHS finds that 
the agent or broker violated— 

(i) Any standard specified under this 
section; 

(ii) Any term or condition of its 
agreement with the Federally-facili-
tated Exchange required under para-
graph (d) of this section, or if the 
agreement with the Federally-facili-
tated Exchange under § 155.260(b) is ter-
minated; 

(iii) Any State law applicable to 
agents or brokers, as required under 
paragraph (e) of this section, including 
but not limited to State laws related to 
confidentiality and conflicts of inter-
est; or 

(iv) Any Federal law applicable to 
agents or brokers. 

(3) HHS will notify the agent or 
broker of the specific finding of non-
compliance or pattern of noncompli-
ance, and after 30 days from the date of 
the notice, may terminate the agree-
ment for cause if the matter is not re-
solved to the satisfaction of HHS. 

(4) After the period in paragraph 
(g)(3) of this section has elapsed, the 
agent or broker will no longer be reg-
istered with the Federally-facilitated 
Exchange or able to transact informa-
tion with HHS 

(h) Request for reconsideration of termi-
nation for cause from the Federally-facili-
tated Exchange. (1) Request for reconsid-
eration. An agent or broker whose 
agreement with the Federally-facili-
tated Exchange has been terminated 
may request reconsideration of such 
action in the manner and form estab-
lished by HHS. 

(2) Timeframe for request. The agent or 
broker must submit a request for re-
consideration to the HHS reconsider-
ation entity within 30 calendar days of 
the date of the written notice from 
HHS. 

(3) Notice of reconsideration decision. 
The HHS reconsideration entity will 
provide the agent or broker with a 
written notice of the reconsideration 
decision within 30 calendar days of the 
date it receives the request for recon-
sideration. This decision will con-
stitute HHS’s final determination. 

(i) Use of agents’ and brokers’ Internet 
Web sites for SHOP. For plan years be-
ginning on or after January 1, 2015, in 
States that permit this activity under 
State law, a SHOP may permit agents 
and brokers to use an Internet Web site 
to assist qualified employers and facili-
tate enrollment of qualified employees 
in a QHP through the Exchange, under 
paragraph (c)(3) of this section. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 54134, Aug. 30, 
2013; 79 FR 13837, Mar. 11, 2014] 

EDITORIAL NOTE: At 78 FR 54134, Aug. 30, 
2013, § 155.220 was amended by revising (d)(3); 
however, the amendment could not be incor-
porated because there was no regulatory text 
provided in the amendment for (d)(3). 

§ 155.225 Certified application coun-
selors. 

(a) General rule. The Exchange must 
have a certified application counselor 
program that complies with the re-
quirements of this section. 

(b) Exchange designation of organiza-
tions. (1) The Exchange may designate 
an organization, including an organiza-
tion designated as a Medicaid certified 
application counselor organization by a 
state Medicaid or CHIP agency, to cer-
tify its staff members or volunteers to 
act as certified application counselors 
who perform the duties and meet the 
standards and requirements for cer-
tified application counselors in this 
section if the organization— 

(i) Enters into an agreement with the 
Exchange to comply with the standards 
and requirements of this section in-
cluding the standards specified in para-
graphs (d)(3) through (d)(5) of this sec-
tion; and 

(ii) Maintains a registration process 
and method to track the performance 
of certified application counselors. 

(2) An Exchange may comply with 
paragraph (a) of this section either 
by— 

(i) Designating organizations to cer-
tify application counselors in compli-
ance with paragraph (b)(1) of this sec-
tion; 

(ii) Directly certifying individual 
staff members or volunteers of Ex-
change designated organizations to 
provide the duties specified in para-
graph (c) of this section if the staff 
member or volunteer enters into an 
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agreement with the Exchange to com-
ply with the standards and require-
ments for certified application coun-
selors in this section; or 

(iii) A combination of paragraphs 
(b)(2)(i) and (b)(2)(ii) of this section. 

(3) In a Federally-facilitated Ex-
change, no individual or entity shall be 
ineligible to operate as a certified ap-
plication counselor or organization 
designated by the Exchange under 
paragraph (b) of this section solely be-
cause its principal place of business is 
outside of the Exchange service area. 

(c) Duties. Certified application coun-
selors are certified to— 

(1) Provide information to individ-
uals and employees about the full 
range of QHP options and insurance af-
fordability programs for which they 
are eligible, which includes: providing 
fair, impartial, and accurate informa-
tion that assists consumers with sub-
mitting the eligibility application; 
clarifying the distinctions among 
health coverage options, including 
QHPs; and helping consumers make in-
formed decisions during the health cov-
erage selection process; 

(2) Assist individuals and employees 
to apply for coverage in a QHP through 
the Exchange and for insurance afford-
ability programs; and 

(3) Help to facilitate enrollment of el-
igible individuals in QHPs and insur-
ance affordability programs. 

(d) Standards of certification. An orga-
nization designated by the Exchange to 
provide certified application counselor 
services, or an Exchange that chooses 
to certify individual staff members or 
volunteers directly under paragraph 
(b)(2)(ii) of this section, may certify a 
staff member or volunteer to perform 
the duties specified in paragraph (c) of 
this section only if the staff member or 
volunteer— 

(1) Completes Exchange approved 
training regarding QHP options, insur-
ance affordability programs, eligi-
bility, and benefits rules and regula-
tions governing all insurance afford-
ability programs operated in the state, 
as implemented in the state, and com-
pletes and achieves a passing score on 
all Exchange approved certification ex-
aminations, prior to functioning as a 
certified application counselor; 

(2) Discloses to the organization, or 
to the Exchange if directly certified by 
an Exchange, and potential applicants 
any relationships the certified applica-
tion counselor or sponsoring agency 
has with QHPs or insurance afford-
ability programs, or other potential 
conflicts of interest; 

(3) Complies with the Exchange’s pri-
vacy and security standards adopted 
consistent with § 155.260, and applicable 
authentication and data security 
standards; 

(4) Agrees to act in the best interest 
of the applicants assisted; 

(5) Either directly or through an ap-
propriate referral to a Navigator or 
non-Navigator assistance personnel au-
thorized under § 155.205(d) and (e) or 
§ 155.210, or to the Exchange call center 
authorized under § 155.205(a), provides 
information in a manner that is acces-
sible to individuals with disabilities, as 
defined by the Americans with Disabil-
ities Act, as amended, 42 U.S.C. 12101 et 
seq. and section 504 of the Rehabilita-
tion Act, as amended, 29 U.S.C. 794; 

(6) Enters into an agreement with the 
organization regarding compliance 
with the standards specified in para-
graphs (d), (f), and (g) of this section; 

(7) Is recertified on at least an annual 
basis after successfully completing re-
certification training as required by 
the Exchange; and 

(8) Meets any licensing, certification, 
or other standards prescribed by the 
State or Exchange, if applicable, so 
long as such standards do not prevent 
the application of the provisions of 
title I of the Affordable Care Act. 
Standards that would prevent the ap-
plication of the provisions of title I of 
the Affordable Care Act include but are 
not limited to the following: 

(i) Requirements that certified appli-
cation counselors refer consumers to 
other entities not required to provide 
fair, accurate, and impartial informa-
tion. 

(ii) Requirements that would prevent 
certified application counselors from 
providing services to all persons to 
whom they are required to provide as-
sistance. 

(iii) Requirements that would pre-
vent certified application counselors 
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from providing advice regarding sub-
stantive benefits or comparative bene-
fits of different health plans. 

(iv) Imposing standards that would, 
as applied or as implemented in a 
State, prevent the application of Fed-
eral requirements applicable to cer-
tified application counselors, to an or-
ganization designated by the Exchange 
under paragraph (b) of this section, or 
to the Exchange’s implementation of 
the certified application counselor pro-
gram. 

(e) Withdrawal of designation and cer-
tification. (1) The Exchange must estab-
lish procedures to withdraw designa-
tion from a particular organization it 
has designated under paragraph (b) of 
this section, when it finds noncompli-
ance with the terms and conditions of 
the organization’s agreement required 
by paragraph (b) of this section. 

(2) If an Exchange directly certifies 
organizations’ individual certified ap-
plication counselors, it must establish 
procedures to withdraw certification 
from individual certified application 
counselors when it finds noncompli-
ance with the requirements of this sec-
tion. 

(3) An organization designated by the 
Exchange under paragraph (b) of this 
section must establish procedures to 
withdraw certification from individual 
certified application counselors when 
it finds noncompliance with the re-
quirements of this section. 

(f) Availability of information; author-
ization. An organization designated by 
the Exchange under paragraph (b) of 
this section, or, if applicable, an Ex-
change that certifies staff members or 
volunteers of organizations directly 
must establish procedures to ensure 
that applicants— 

(1) Are informed of the functions and 
responsibilities of certified application 
counselors; 

(2) Provide authorization in a form 
and manner as determined by the Ex-
change prior to a certified application 
counselor obtaining access to an appli-
cant’s personally identifiable informa-
tion, and that the organization or cer-
tified application counselor maintains 
a record of the authorization in a form 
and manner as determined by the Ex-
change. The Exchange must establish a 
reasonable retention period for main-

taining these records. In Federally-fa-
cilitated Exchanges, this period is no 
less than six years, unless a different 
and longer retention period has already 
been provided under other applicable 
Federal law; and 

(3) May revoke at any time the au-
thorization provided the certified ap-
plication counselor, pursuant to para-
graph (f)(2) of this section. 

(g) Fees, consideration, solicitation, and 
marketing. Organizations designated by 
the Exchange under paragraph (b) of 
this section and certified application 
counselors must not— 

(1) Impose any charge on applicants 
or enrollees for application or other as-
sistance related to the Exchange; 

(2) Receive any consideration di-
rectly or indirectly from any health in-
surance issuer or issuer of stop-loss in-
surance in connection with the enroll-
ment of any individuals in a QHP or a 
non-QHP. In a Federally-facilitated Ex-
change, no health care provider shall 
be ineligible to operate as a certified 
application counselor or organization 
designated by the Exchange under 
paragraph (b) of this section solely be-
cause it receives consideration from a 
health insurance issuer for health care 
services provided; 

(3) Beginning November 15, 2014, if 
operating in a Federally-facilitated Ex-
change, provide compensation to indi-
vidual certified application counselors 
on a per-application, per-individual-as-
sisted, or per-enrollment basis; 

(4) Provide gifts, including gift cards 
or cash, unless they are of nominal 
value, or provide promotional items 
that market or promote the products 
or services of a third party, to any ap-
plicant or potential enrollee as an in-
ducement for enrollment. Gifts, gift 
cards, or cash may exceed nominal 
value for the purpose of providing re-
imbursement for legitimate expenses 
incurred by a consumer in an effort to 
receive Exchange application assist-
ance, such as, but not limited to, travel 
or postage expenses; 

(5) Solicit any consumer for applica-
tion or enrollment assistance by going 
door-to-door or through other unsolic-
ited means of direct contact, including 
calling a consumer to provide applica-
tion or enrollment assistance without 
the consumer initiating the contact, 
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unless the individual has a pre-existing 
relationship with the individual cer-
tified application counselor or des-
ignated organization and other applica-
ble State and Federal laws are other-
wise complied with. Outreach and edu-
cation activities may be conducted by 
going door-to-door or through other 
unsolicited means of direct contact, in-
cluding calling a consumer; or 

(6) Initiate any telephone call to a 
consumer using an automatic tele-
phone dialing system or an artificial or 
prerecorded voice, except in cases 
where the individual certified applica-
tion counselor or designated organiza-
tion has a relationship with the con-
sumer and so long as other applicable 
State and Federal laws are otherwise 
complied with. 

[78 FR 42861, July 17, 2013, as amended at 79 
FR 30345, May 27, 2014; 79 FR 42986, July 24, 
2014] 

§ 155.227 Authorized representatives. 
(a) General rule. (1) The Exchange 

must permit an applicant or enrollee in 
the individual or small group market, 
subject to applicable privacy and secu-
rity requirements, to designate an indi-
vidual person or organization to act on 
his or her behalf in applying for an eli-
gibility determination or redetermina-
tion, under subpart D, G, or H of this 
part, and in carrying out other ongoing 
communications with the Exchange. 

(2) Designation of an authorized rep-
resentative must be in a written docu-
ment signed by the applicant or en-
rollee, or through another legally bind-
ing format subject to applicable au-
thentication and data security stand-
ards. If submitted, legal documentation 
of authority to act on behalf of an ap-
plicant or enrollee under State law, 
such as a court order establishing legal 
guardianship or a power of attorney, 
shall serve in the place of the appli-
cant’s or enrollee’s signature. 

(3) The Exchange must ensure that 
the authorized representative agrees to 
maintain, or be legally bound to main-
tain, the confidentiality of any infor-
mation regarding the applicant or en-
rollee provided by the Exchange. 

(4) The Exchange must ensure that 
the authorized representative is re-
sponsible for fulfilling all responsibil-
ities encompassed within the scope of 

the authorized representation, as de-
scribed in this section, to the same ex-
tent as the applicant or enrollee he or 
she represents. 

(5) The Exchange must provide infor-
mation both to the applicant or en-
rollee, and to the authorized represent-
ative, regarding the powers and duties 
of authorized representatives. 

(b) Timing of designation. The Ex-
change must permit an applicant or en-
rollee to designate an authorized rep-
resentative: 

(1) At the time of application; and 
(2) At other times and through meth-

ods as described in § 155.405(c)(2). 
(c) Duties. (1) The Exchange must per-

mit an applicant or enrollee to author-
ize his or her representative to: 

(i) Sign an application on the appli-
cant or enrollee’s behalf; 

(ii) Submit an update or respond to a 
redetermination for the applicant or 
enrollee in accordance with § 155.330 or 
§ 155.335; 

(iii) Receive copies of the applicant’s 
or enrollee’s notices and other commu-
nications from the Exchange; and 

(iv) Act on behalf of the applicant or 
enrollee in all other matters with the 
Exchange. 

(2) The Exchange may permit an ap-
plicant or enrollee to authorize a rep-
resentative to perform fewer than all of 
the activities described in paragraph 
(c)(1) of this section, provided that the 
Exchange tracks the specific permis-
sions for each authorized representa-
tive. 

(d) Duration. The Exchange must con-
sider the designation of an authorized 
representative valid until: 

(1) The applicant or enrollee notifies 
the Exchange that the representative 
is no longer authorized to act on his or 
her behalf using one of the methods 
available for the submission of an ap-
plication, as described in § 155.405(c). 
The Exchange must notify the author-
ized representative of such change; or 

(2) The authorized representative in-
forms the Exchange and the applicant 
or enrollee that he or she no longer is 
acting in such capacity. An authorized 
representative must notify the Ex-
change and the applicant or enrollee on 
whose behalf he or she is acting when 
the authorized representative no longer 
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