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(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
will be a reasonable time after the no-
tice. 

(h) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of confidential 
commercial information, the NEH will 
promptly notify the submitter. 

(i) Requester notification. The NEH 
will notify the requester whenever the 
NEH provides the submitter with no-
tice and an opportunity to object to 
disclosure; whenever the NEH notifies 
the submitter of its intent to disclose 
the requested information; and when-
ever a submitter files a lawsuit to pre-
vent the disclosure of the information. 

§ 1171.10 Administrative appeals. 
(a) Appeals of denials. You may appeal 

a denial of your request for NEH 
records (except NEH OIG records) and/ 
or FCAH records to The Deputy Chair-
man, National Endowment for the Hu-
manities, 1100 Pennsylvania Ave. NW., 
Room 503, Washington, DC 20506. You 
may also send your appeal to the NEH 
General Counsel by facsimile at 202– 
606–8600, by email at 
gencounsel@neh.gov, or through the 
NEH’s electronic FOIA request system, 
which is available on the NEH Web site 
at www.neh.gov. For a denial of your 
request for OIG records, you may ap-
peal by facsimile at 202–606–8329, by 
email at oig@neh.gov or by mail to The 
Inspector General, National Endow-
ment for the Humanities, 1100 Pennsyl-
vania Ave. NW., Room 419, Washington, 
DC 20506. Your appeal must be in writ-
ing and received by NEH within thirty 
(30) days of the date of the letter deny-
ing your request, in whole or in part 
(weekends and Federal holidays ex-
cluded). Your appeal letter must clear-
ly identify the NEH decision that you 
are appealing and contain the tracking 
number, if assigned. You should clearly 
mark your appeal letter and envelope 
‘‘Freedom of Information Act Appeal.’’ 

(b) Responses to appeals. The Deputy 
Chairman (or designee) or the Inspec-
tor General (or designee) will make a 
written determination on your appeal 

within twenty (20) days (weekends and 
Federal holidays excluded) after the 
agency receives your appeal, except as 
provided by 1171.7(d). If the appeal deci-
sion affirms the denial of your request, 
the NEH will notify you in writing of 
the reason(s) for the decision, including 
the applicable FOIA exemption(s), and 
inform you of the FOIA provisions for 
court review of the decision. If the de-
nial of your request is reversed or 
modified, in whole or in part, the NEH 
will reprocess your request in accord-
ance with that appeal decision and no-
tify you of that decision in writing. A 
response to an appeal will advise the 
requester that the 2007 amendments to 
FOIA created the Office of Government 
Information Services (OGIS) to offer 
mediation services to resolve disputes 
between FOIA requesters and Federal 
agencies as a non-exclusive alternative 
to litigation. A requester may contact 
OGIS in any of the following ways: Of-
fice of Government Information Serv-
ices, National Archives and Records 
Administration, 8601 Adelphi Road— 
OGIS, College Park, MD 20740; https:// 
ogis.archives.gov; email: ogis@nara.gov; 
telephone: 202–741–5770; facsimile: 202– 
741–5769; toll-free: 1–877–684–6448. 

(c) When appeal is required. If you 
wish to seek review by a court of any 
denial by the NEH, you must first sub-
mit a timely administrative appeal to 
the NEH. 

§ 1171.11 Fees. 
(a) In general. The NEH will assess 

fees for processing FOIA requests in ac-
cordance with this section and with the 
Uniform Freedom of Information Fee 
Schedule and Guidelines published by 
the Office of Management and Budget 
at 52 FR 10012 (Mar. 27, 1987). In order 
to resolve any fee issues that arise 
under this section, the NEH may con-
tact a requester for additional informa-
tion. The NEH ordinarily will collect 
all applicable fees before sending copies 
of records to a requester. Requesters 
must pay fees by check or money order 
made payable to the Treasury of the 
United States. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
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that furthers his or her commercial, 
trade, or profit interest, which can in-
clude furthering those interests 
through litigation. When it appears 
that the requester will put the records 
to a commercial use, either because of 
the nature of the request itself or be-
cause the NEH has reasonable cause to 
doubt a requester’s stated use, the NEH 
will provide the requester a reasonable 
opportunity to submit further clari-
fication. 

(2) Direct costs means those expenses 
that an agency actually incurs in 
searching for and duplicating (and, in 
the case of commercial use requests, 
reviewing) records to respond to a 
FOIA request. Direct costs include, for 
example, the salary of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the 
cost of operating duplication machin-
ery. Not included in direct costs are 
overhead expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

(3) Duplication means the making of a 
copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies can take the 
form of paper, microform, audiovisual 
materials, or electronic records among 
others. 

(4) Educational institution means any 
school that operates a program of 
scholarly research. A requester in this 
category must show that the request is 
authorized by and made under the aus-
pices of a qualifying institution and 
that the records are not sought for a 
commercial use, but are sought to fur-
ther scholarly research. 

(5) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as de-
fined in paragraph (b)(1) above, and 
that is operated solely for the purpose 
of conducting scientific research, the 
results of which are not intended to 
promote any particular product or in-
dustry. A requester in this category 
must show that the request is author-
ized by and made under the auspices of 
a qualifying institution and that the 
records are not sought for a commer-
cial use or to promote any particular 
product or industry, but are sought to 
further scientific research. 

(6) Representative of the news media 
means any person or entity that gath-
ers information of potential interest to 
a segment of the public, uses its edi-
torial skills to turn the raw materials 
into a distinct work, and distributes 
that work to an audience. The term 
‘‘news’’ means information that is 
about current events or that would be 
of current interest to the public. Exam-
ples of news-media entities include tel-
evision or radio stations broadcasting 
to the public at large, and publishers of 
periodicals (but only if such entities 
qualify as disseminators of ‘‘news’’) 
who make their products available for 
purchase or by subscription or by free 
distribution to the general public. The 
NEH will regard ‘‘freelance’’ journal-
ists as working for a news-media orga-
nization if they demonstrate a solid 
basis for expecting publication though 
that organization. A publication con-
tract would provide the clearest evi-
dence, but the NEH will also consider a 
requester’s past publication record in 
making this determination. 

(7) Review means the process of exam-
ining a record located in response to a 
request in order to determine whether 
any portion of it is exempt from disclo-
sure. Review includes processing any 
record for disclosure, such as doing all 
that is necessary to redact it and pre-
pare it for disclosure. It also includes 
time spent both obtaining and consid-
ering any formal objection to disclo-
sure made by a confidential commer-
cial information submitter under 
§ 1171.9, but it does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. Review costs are recoverable 
even if the NEH ultimately does not 
disclose a record. 

(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line 
identification of information within 
records and the reasonable efforts ex-
pended to locate and retrieve informa-
tion from electronic records. The NEH 
will ensure that searches are done in 
the most efficient and least expensive 
manner reasonably possible. 

(c) Fee schedule. In responding to 
FOIA requests, the NEH will charge 
the following fees for requests, subject 
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to paragraphs (d), (e), and (f) of this 
section: 

(1) Search. (i) The NEH will charge 
$4.00 for each quarter hour spent by 
clerical personnel in searching for and 
retrieving a requested record. When 
clerical personnel cannot perform the 
search and retrieval (e.g. identification 
of records within scope of request re-
quires professional personnel), the NEH 
will charge $7.00 for each quarter hour 
of search time spent by professional 
personnel. Where the time of manage-
rial personnel is required, the fee will 
be $10.00 for each quarter hour of time 
spent by those personnel. The NEH 
may charge for time spent searching 
even if it does not locate any respon-
sive records or if it determines that the 
records are entirely exempt from dis-
closure. 

(ii) For computer searches of records, 
the NEH will charge the actual direct 
cost of conducting the search. 

(2) Duplication. The fee for a photo-
copy of a record on one-side of an 81⁄2 x 
11 inch sheet of paper is ten cents per 
page. For copies of records produced on 
tapes, disks, or other electronic media, 
the NEH will charge the direct costs of 
producing the copy, including operator 
time. For other forms of duplication, 
the NEH will charge the direct costs of 
that duplication. The NEH will honor a 
requester’s preference for receiving a 
record in a particular form or format 
where it is readily reproducible by the 
NEH in the form or format requested. 

(3) Review. The NEH will charge re-
view fees to requesters who make a 
commercial use request. Review fees 
will be charged only for the initial 
record review (i.e., the review the NEH 
conducted to determine whether an ex-
emption applies to a particular record 
or record portion at the initial request 
stage). No charge will be made for re-
view at the administrative appeal stage 
for exemptions applied at the initial 
review stage. However, if the NEH re- 
reviews the records for the applica-
bility of other exemptions that it did 
not previously consider, then the costs 
for the subsequent review are assess-
able. Review fees will be charged at the 
same rates as those charged for a 
search under paragraph (c)(1)(i). The 
NEH may charge for review even if it 

ultimately decides not to disclose a 
record. 

(d) Limitations on charging requesters. 
(1) Except for requesters seeking 
records for commercial use, the NEH 
will provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent); and 

(ii) The first two hours of search (or 
the cost equivalent). 

(2) When, after first deducting the 100 
pages (or its cost equivalent) and the 
first two hours of search, the total fee 
is $25.00 or less for any request, the 
NEH will not charge a fee. 

(3) When the NEH fails to comply 
with the time limits to which to re-
spond to a request, and if no unusual or 
exceptional circumstances, as those 
terms are defined by FOIA, apply to 
the processing of the request, it may 
not charge search fees, or, in the in-
stance of requests from requesters de-
fined in paragraphs (b)(4), (b)(5) and 
(b)(6) of this section, may not charge 
duplication fees. 

(e) Categories of requesters. There are 
four categories of FOIA requesters: 
commercial use requesters; educational 
and non-commercial scientific institu-
tions; representatives of the news 
media; and all other requesters. The 
NEH will assess fees for these cat-
egories of requesters as follows: 

(1) Commercial use requesters. The NEH 
will charge the full direct costs for 
searching for, reviewing, and dupli-
cating requested records. 

(2) Educational and non-commercial sci-
entific institution requesters. The NEH 
will charge for duplication only, ex-
cluding costs for the first 100 pages. 

(3) News media requesters. The NEH 
will charge for duplication only, ex-
cluding costs for the first 100 pages. 

(4) All other requesters. The NEH will 
charge requesters who do not fit into 
any of the categories above the full 
reasonable direct cost of searching for 
and reproducing records, excluding 
costs for the first 100 pages and the 
first two hours of search time. 

(f) Requirements for fee waivers or re-
duction of fees. (1) The NEH will furnish 
responsive records without charge or at 
a reduced charge if it determines, 
based on all available information, 
that the requester has demonstrated 
that: 
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(i) Disclosure of the requested infor-
mation is in the public interest because 
it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the government, 
and 

(ii) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(2) To determine whether the first fee 
requirement is met, the NEH will con-
sider the following factors: 

(i) The subject of the requested 
records must concern identifiable oper-
ations or activities of the Federal gov-
ernment, with a connection that is di-
rect and clear, not remote or attenu-
ated. 

(ii) The disclosable portions of the re-
quested records must be meaningfully 
informative about government oper-
ations or activities in order to be 
‘‘likely to contribute’’ to an increased 
public understanding of those oper-
ations or activities. Disclosure of infor-
mation already in the public domain, 
in either duplicative or substantially 
identical form, is unlikely to con-
tribute to such understanding where 
nothing new would be added to the 
public’s understanding. 

(iii) The disclosure must contribute 
to the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as his or her ability and 
intention to effectively convey infor-
mation to the public will be consid-
ered. It will ordinarily be presumed 
that a representative of the news 
media satisfies this consideration. 

(iv) The public’s understanding of the 
subject in question must be enhanced 
by the disclosure to a significant ex-
tent. The NEH will make no value 
judgments about whether the informa-
tion at issue is ‘‘important’’ enough to 
be made public. 

(3) To determine whether the second 
fee waiver requirement is met, the 
NEH will consider the following fac-
tors: 

(i) The NEH will identify any com-
mercial interest of the requester, as de-
fined in paragraph (b)(1) of this section, 
that would be furthered by the re-
quested disclosure. Requesters will be 

given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(ii) A fee waiver or reduction is justi-
fied where the public interest is greater 
than any identified commercial inter-
est in disclosure. 

(4) Where only some of the requested 
records satisfy the requirements for a 
fee waiver, a waiver will be granted for 
those records. 

(5) Requesters should make fee waiv-
er or reduction requests when they 
first submit a FOIA request to the 
NEH. Fee waiver or reduction requests 
should address the factors listed in 
paragraphs (f)(2) and (3) of this section. 
Fee waiver or reduction requests may 
be submitted at a later time so long as 
the underlying record request is pend-
ing or on administrative appeal. 

(g) Notice of anticipated fees in excess 
of $25.00. (1) When the NEH determines 
or estimates that the fees to be 
charged under this section will exceed 
$25.00, it will notify the requester of 
the actual or estimated fees, unless the 
requester has indicated a willingness to 
pay fees as high as those anticipated. If 
the NEH can only readily estimate a 
portion of the fees, it will advise the 
requester that the estimated fee may 
be only a portion of the total fee. 

(2) The notice will offer the requester 
an opportunity to confer with NEH per-
sonnel in order to reformulate the re-
quest to meet the requester’s needs at 
a lower cost and inform the requester 
of paragraph (d)(1) of this section, if ap-
plicable. A commitment by the re-
quester to pay the anticipated fee must 
be in writing and must be received by 
the NEH within thirty (30) calendar 
days from the date of notification of 
the fee estimate. Until the requester 
agrees to pay the anticipated fee, the 
NEH will not consider the request as 
received by the agency and no further 
work will be done on the request. If a 
requester fails to respond within this 
timeframe, the NEH will administra-
tively close the request. 

(h) Charges for other services. When 
the NEH chooses, in its sole discretion, 
to provide a requested special service 
(e.g. certifying that records are true 
copies or sending them by other than 
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ordinary mail), it will charge the di-
rect costs of providing the service to 
the requester. 

(i) Charging interest. The NEH may 
charge interest on any unpaid bill 
starting on the 31st day following the 
date of billing the requester. The NEH 
will assess interest charges at the rate 
provided in 31 U.S.C. 3717 and such 
charges will accrue from the billing 
date until the NEH receives payment 
from the requester. The NEH will fol-
low the provisions of the Debt Collec-
tion Act of 1982 (Pub. L. 97–365, 96 Stat. 
1749), as amended, and its administra-
tive procedures, including the use of 
consumer reporting agencies, collec-
tion agencies, and offset. 

(j) Advance payment. (1) For requests 
other than those described in para-
graphs (j)(2) and (3) of this section, the 
NEH will not require the requester to 
make an advance payment before it 
commences or continues work on a re-
quest. Payment owed for work already 
completed (i.e., payment before copies 
are sent to a requester) is not an ad-
vance payment. 

(2) When the NEH determines or esti-
mates that a total fee to be charged 
under this section will be more than 
$250.00, it may require the requester to 
make an advance payment of an 
amount up to the amount of the entire 
anticipated fee before beginning to 
process the request, except where it re-
ceives a satisfactory assurance of full 
payment from a requester that has a 
history of prompt payment. 

(3) When a requester has previously 
failed to pay a properly charged fee to 
the NEH within thirty (30) days of the 
billing date, the NEH may require the 
requester to pay the full amount due, 
plus any applicable interest, and to 
make an advance payment of the full 
amount of any anticipated fee, before 
the NEH begins to process a new re-
quest or continues to process a pending 
request from that requester. 

(4) When there is an advance pay-
ment request, the NEH will not con-
sider the request as received by the 
agency and no further work will be 
done on the request until the required 
payment is received. If the requester 
fails to respond within thirty (30) cal-
endar days after the date of the ad-

vance payment request, the NEH will 
administratively close the request. 

(k) Aggregating requests. When the 
NEH reasonably believes that a re-
quester or a group of requesters acting 
together is attempting to divide a re-
quest into a series of requests for the 
purpose of avoiding fees, the NEH may 
aggregate those requests and charge 
accordingly. The NEH may presume 
that multiple requests of this type 
made within a 30-day period have been 
made in order to avoid fees. For re-
quests separated by a longer period, 
the NEH will aggregate them only 
when there is a reasonable basis for de-
termining that aggregation is war-
ranted in view of all the circumstances 
involved. The NEH will not aggregate 
multiple requests involving unrelated 
matters. 

§ 1171.12 Preservation of records. 

NEH will preserve all correspondence 
pertaining to the requests that it re-
ceives as well as copies of all requested 
records, until disposition or destruc-
tion is authorized by the agency’s Gen-
eral Records Schedule of the National 
Archives and Records Administration 
(NARA) or other NARA-approved 
records schedule. Records will not be 
disposed of while they are the subject 
of a pending request, appeal, or lawsuit 
under the Act. 

§ 1171.13 Other rights and services. 

Nothing in this part will be con-
strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

PART 1172—NONDISCRIMINATION 
ON THE BASIS OF AGE IN FEDER-
ALLY ASSISTED PROGRAMS OR 
ACTIVITIES 

Subpart A—General 

Sec. 
1172.1 Purpose. 
1172.2 Application. 
1172.3 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

1172.11 Rules against age discrimination. 
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