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SUBCHAPTER C—REGULATIONS AFFECTING SUBSIDIZED 
VESSELS AND OPERATORS 

PART 249—APPROVAL OF UNDER-
WRITERS FOR MARINE HULL IN-
SURANCE 

Sec. 
249.1 Purpose. 
249.2 Policy. 
249.3 Amounts of insurance. 
249.4 Eligibility. 
249.5 Eligibility criteria. 
249.6 Application procedures. 
249.7 Approval. 
249.8 Limitation on risk. 
249.9 American market participation. 
249.10 Non-discrimination policy. 
249.11 Confidentiality. 
249.12 Waivers. 

AUTHORITY: Sec. 204(b), 1109, Merchant Ma-
rine Act, 1936, as amended (46 App. U.S.C. 
1114(b), 1279b); 49 CFR 1.66. 

SOURCE: 53 FR 23119, June 20, 1988, unless 
otherwise noted. 

§ 249.1 Purpose. 
This part prescribes certain regula-

tions governing the placement of ma-
rine hull insurance on vessels built or 
operated with subsidy or covered by 
vessel obligation guarantees issued 
pursuant to Title XI of the Merchant 
Marine Act, 1936, as amended (Act). (46 
U.S.C. 1271–1279) 

§ 249.2 Policy. 
(a) It is the policy of the Maritime 

Administration (MARAD) that compa-
nies subject to requirements for the 
placement of marine hull insurance 
shall be afforded the widest possible 
opportunity to obtain the necessary 
coverage, with minimal regulatory 
constraints, with financially sound un-
derwriters, and that such placement 
should not create any unnecessary im-
pediments to competitive maritime op-
erations. 

(b) It is also the policy of MARAD to 
require owners of vessels with ODS or 
Title XI obligation guarantees to allow 
the American marine insurance market 
the opportunity to compete for the ma-
rine hull insurance on their vessels be-
fore such insurance is placed. Con-
sistent with sound business judgment, 
owners will be expected to place their 

insurance with the American market 
to the maximum extent possible when 
the rates, terms and conditions offered 
by American underwriters are competi-
tive with those offered by foreign un-
derwriters. 

§ 249.3 Amounts of insurance. 
MARAD will inform the owner of 

each vessel that is subsidized or cov-
ered by vessel obligation guarantees, 
prior to initial placement and at least 
annually thereafter, of the minimum 
amount of insurance required to be 
placed on the vessel. 

§ 249.4 Eligibility. 
In General. All required marine hull 

insurance must be placed with: 
(a) Underwriters licensed to do busi-

ness in one or more of the United 
States; 

(b) Underwriters at Lloyds; 
(c) Member companies of the Insti-

tute of London Underwriters; or 
(d) Other underwriters specifically 

approved in advance by the Maritime 
Administration. 

§ 249.5 Eligibility criteria. 
(a) U.S. Underwriters. Underwriters li-

censed to do business in a state are eli-
gible to participate without further 
consideration, provided they have at 
least a B security rating, as published 
in the latest edition of A.M. Best’s In-
surance Reports, and the amount of in-
surance does not exceed the limitation 
on risk prescribed in § 249.8. 

(b) Foreign Underwriters. (1) Under-
writers at Lloyds are eligible to par-
ticipate without further consideration. 

(2) Underwriters which are members 
of the Institute of London Under-
writers (ILU) (i.e., member companies, 
not parents or affiliates of the member 
companies) are eligible to participate 
without further consideration, pro-
vided that the ILU member company 
actually underwriting the risk main-
tains a trust fund in the United States 
for the benefit of its U.S. policyholders 
in an amount at least equal to the min-
imum provided in § 249.7(d), and the 
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amount insured does not exceed the 
limitation on risk prescribed in § 249.8. 
Parent companies or affiliates of the 
ILU member companies are treated as 
other foreign underwriters under sub-
section (c) of this section. 

MARAD reserves the right to review 
this eligibility at any time. 

(c) Other Foreign Underwriters. For-
eign underwriters, other than those 
specified in paragraphs (b) (1) and (2) of 
this section, may also be eligible to 
participate in the writing of marine 
hull insurance on MARAD program 
vessels, if approved to do so in accord-
ance with the procedures contained in 
§§ 249.6 and 249.7. 

(d) Documentation of eligibility. It 
shall be the responsibility of the vessel 
owner and its broker to ensure that the 
requirements of this section are met, 
and they should be able to provide 
MARAD, upon request, with docu-
mentation to that effect. 

§ 249.6 Application procedures. 
(a) MARAD may grant specific ap-

proval for underwriters described in 
§ 249.5(c) to participate in the writing of 
marine hull insurance on MARAD pro-
gram vessels, only in advance of any 
actual placement. 

(b) Only those foreign underwriters 
who have obtained a high rating (A or 
comparable) from an accepted inter-
national rating service may apply, and 
if approved, such approval will be con-
tingent upon continued maintenance of 
such rating. MARAD will make avail-
able to interested parties the names of 
any accepted international rating serv-
ice. 

(c) To seek approval, an applicant 
shall submit to MARAD: 

(1) Certified financial data for the 
five previous years in sufficient detail 
to enable MARAD to assess the finan-
cial strength and solvency of the appli-
cant. Normally, this would be the same 
data which the underwriter must sub-
mit to the regulatory agency in its 
country of domicile. However, MARAD 
may request additional data if the ap-
plicant’s submissions are considered in-
adequate; 

(2) A comprehensive description and 
English language version of the insur-
ance regulatory regime that is in place 
in the insurer’s country of domicile. 

(After review, MARAD may contact 
the foreign national regulatory au-
thorities, as appropriate); 

(3) An affidavit in writing, executed 
by an agent of the applicant who is a 
domiciliary of the United States, and 
supported by appropriate documenta-
tion, to demonstrate that there is 
nothing in either law or practice to 
preclude a U.S. insurer from obtaining 
the same access to the applicant’s 
home market as the applicant is seek-
ing to the U.S. market, and 

(4) The details of its reinsurance pro-
gram, if it wishes to write any risks in 
excess of five percent of its policy-
holders’ surplus. These details shall be 
accompanied by a statement that 
clearly demonstrates the special cir-
cumstances and good cause by which 
MARAD should be persuaded to modify 
its general policy on limitation of risk 
described in § 249.8. 

§ 249.7 Approval. 
(a) Approval of the applicant will be 

based upon an assessment of the appli-
cant’s financial condition and sol-
vency, its rating by an accepted inter-
national rating service, suitability of 
the regulatory regime under which the 
applicant must operate in its home 
country, and on the principle of recip-
rocal non-discrimination. MARAD will 
not approve access to the U.S. hull in-
surance market, if U.S. insurers are de-
nied similar access to the hull insur-
ance market in the applicant’s home 
country. 

(b) MARAD will publish in the FED-
ERAL REGISTER each Notice of Applica-
tion received from foreign underwriters 
described in § 249.5(c), affording inter-
ested persons an opportunity to bring 
to MARAD’s attention any discrimina-
tory laws or practices relating to the 
placement of marine hull insurance 
which might exist in the applicant’s 
country of domicile. 

(c) In granting approval, MARAD will 
consider all materials available to it, 
and may impose reasonable terms and 
conditions upon any such approvals 
granted. 

(d) Upon approval, applicant will be 
required to establish and maintain for 
the benefit of its U.S. policyholders a 
U.S. trust fund in the amount of at 
least $1.5 million, such amount to be 
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reviewed periodically (but not more 
frequently than annually), and ad-
justed as appropriate. This require-
ment may be satisfied by means of an 
appropriate irrevocable letter of credit. 

(e) All policies, at the time of 
issuance, shall contain the latest 
American Institute of Marine Under-
writers’ forms, or equivalent, as ap-
proved by MARAD. 

(f) All policies issued by foreign un-
derwriters shall include New York Su-
able Clause or Service of Suit (USA) 
Clause. 

(g)(1) To maintain approval, foreign 
underwriters, other than those speci-
fied in § 249.5(b), shall, in addition to re-
taining the high rating from an accept-
ed international rating service, file an-
nual financial statements in the same 
level of detail as required for original 
approval. Such statements shall be due 
within 120 days after the close of the 
underwriter’s annual accounting pe-
riod. 

(2) In addition, a new affidavit con-
cerning the lack of discriminatory laws 
or practices related to hull insurance 
in the underwriter’s home market, as 
described in § 249.6(c)(3), shall be filed 
annually at the same time as the finan-
cial statements. 

(h) Since there is no annual re-
approval required, foreign underwriters 
which are approved shall agree to sub-
mit additional information, as re-
quested by MARAD, if it has reason to 
believe there has been a change in the 
underwriter’s financial status or busi-
ness practices which could affect the 
quality of its security. Failure to pro-
vide such information on a timely basis 
could result in immediate withdrawal 
of the authorization to write hull in-
surance on MARAD program vessels. 

§ 249.8 Limitation on risk. 
(a) Underwriters may take a line on 

any single risk in excess of five percent 
of its Policyholders’ Surplus only with 
the prior approval of MARAD. MARAD 
will grant such approval to certain un-
derwriters only in special cir-
cumstances, and for good cause shown. 
The standard to be applied in such 
cases shall be that the underwriter’s 
net retention on any single risk may 
not exceed five percent of its Policy-
holders’ Surplus, the gross amount of 

the risk may not exceed its surplus, 
and the reinsurers must have a high (A 
or comparable) rating from an accepted 
international rating service. 

(b) The vessel owner shall also pro-
vide MARAD with a mortgagee’s inter-
est policy in an amount equal to the 
difference between the net retention 
and the amount of the line taken by 
such underwriter. 

§ 249.9 American market participation. 

(a) Owners of vessels receiving ODS 
or Title XI vessel obligation guaran-
tees, or their brokers, shall offer to the 
American marine insurance market the 
opportunity to compete for the place-
ment of marine hull insurance on each 
vessel. Consistent with sound business 
judgment, owners will be expected to 
place their insurance with the Amer-
ican market to the maximum extent 
possible when the rates, terms and con-
ditions offered by American under-
writers are competitive with those of-
fered by foreign underwriters. MARAD 
will make available a list of approved 
American underwriters and their ca-
pacities. 

(b) In the event that less than 50 per-
cent of the placement is made with the 
American marine insurance market, 
the owners, or their brokers, shall file 
an affidavit confirming that the risk 
has been offered to a substantial por-
tion of the American market. The affi-
davit shall list the American under-
writers to which the risk was offered, 
and such underwriters shall account 
for at least 50 percent of the approved 
American market capacity, or 75 per-
cent in the event that more than 75 
percent of the risk was placed in for-
eign markets. 

(c) Failure to comply with (a) or (b), 
above, may result in MARAD requiring 
that the risk be reoffered and that the 
existing placement be modified, as 
deemed appropriate. 

§ 249.10 Non-discrimination policy. 

To administer effectively the policy 
regarding non-discrimination against 
U.S. insurers in other countries, as de-
scribed in §§ 249.6(b)(3) and 249.7(a), 
MARAD seeks the assistance of the 
American marine insurance industry to 
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provide information at the time of pub-
lication of Notice of Application de-
scribed in § 249.7(b) concerning the ex-
istence of any discriminatory laws or 
practices in the marine hull insurance 
market abroad. Upon receipt of such 
information, MARAD will take what-
ever action it deems appropriate. 

§ 249.11 Confidentiality. 

(a) If the data submitted under this 
rule contain information that the sub-
mitter considers to be commercial or 
financial information and privileged or 
confidential, or otherwise exempt from 
disclosure under the Freedom of Infor-
mation Act (FOIA) (5 U.S.C. 552), the 
submitter shall assert a claim of ex-
emption at the time the data are sub-
mitted. The claim shall be made in a 
letter contained in a sealed enveloped 
marked ‘‘Confidential Information,’’ 
addressed to the Secretary, Maritime 
Administration. The submitter shall 
stamp or mark ‘‘confidential’’ on the 
top of each page containing informa-
tion claimed to be confidential. 

(b) In claiming an exemption under 
FOIA, the submitter must state the 
basis for such action, including sup-
porting information showing: (1) That 
the information claimed to be con-
fidential is a trade secret or commer-
cial or financial information in accord-
ance with statutory and decisional au-
thority; and (2) that measures have 
been taken by the submitter of the in-
formation to ensure that the informa-
tion has not been disclosed or other-
wise made available to the public, or, if 
the information has been disclosed or 
otherwise becomes available to the 
public, why such disclosure or avail-
ability does not compromise the con-
fidential nature of the information. 

(c) In the event of a subsequent re-
quest for any portion of the data under 
the FOIA, those submissions not so 
claimed by the submitter will be dis-
closed, and those so claimed will be 
subject to the initial determination by 
the Secretary, Maritime Administra-
tion. 

(d) If the Secretary makes a deter-
mination unfavorable to the submitter, 
the submitter will be advised that 
MARAD will not honor the request for 
confidentiality at the time of any re-

quest for production of information 
under the FOIA by third parties. 

§ 249.12 Waivers. 
The provision of this part may be 

waived in writing, for special cir-
cumstances and good cause shown, pro-
vided the procedures adopted are con-
sistent with the Act and with the in-
tent of these regulations. 

PARTS 251–252 [RESERVED] 

PART 272—REQUIREMENTS AND 
PROCEDURES FOR CONDUCTING 
CONDITION SURVEYS AND AD-
MINISTERING MAINTENANCE 
AND REPAIR SUBSIDY 

Subpart A—General 

Sec. 
272.1 Purpose. 
272.2 Scope. 
272.3 Definitions. 
272.4 Effective date. 
272.5 Prior instructions superseded. 

Subpart B—Requirements and Procedures 
for Determining the Condition of Eligi-
ble Vessels 

272.11 Scope. 
272.12 Determining the condition of eligible 

vessels. 
272.13 Operator’s responsibilities. 
272.14 Survey procedures. 
272.15 Execution of condition survey re-

ports. 
272.16 Non-compliance with survey require-

ments. 

Subpart C—Eligibility Criteria for M&R 
Subsidy; Substantiation of M&R Expenses 

272.21 General eligibility criteria. 
272.22 Improvements and other similar 

work. 
272.23 Examples of ineligible expenses. 
272.24 Subsidy repair summaries. 
272.25 Requirements for subsidy repayment. 

Subpart D—Penalties 

272.31 Determination of penalty. 
272.32 Mitigation of penalty. 
272.33 Appeals. 

Subpart E—Examination, Audit, Review and 
Appeal Procedures 

272.41 Requirements for examination and al-
location of M&R expenses. 

272.42 Audit requirements and procedures. 
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272.43 Review and appeal procedures. 
272.44 Dates. 

AUTHORITY: 46 App. U.S.C. 1114(b), 1173, 
1176; 49 CFR 1.66. 

SOURCE: 55 FR 34919, Aug. 27, 1990, unless 
otherwise noted. 

Subpart A—General 

§ 272.1 Purpose. 
The purpose of this part is to pre-

scribe the requirements and procedures 
for determining the condition of ves-
sels receiving operating-differential 
subsidy, to prescribe the requirements 
for reporting and substantiating main-
tenance and repair (M&R) expenses, 
and to establish the criteria and proce-
dures for determining whether a M&R 
expense is subsidizable. 

§ 272.2 Scope. 
Except as otherwise provided in sub-

part B, the provisions of this part 
apply only to vessels operating under 
an operating-differential subsidy agree-
ment which provides for the payment 
of M&R subsidy, except that this part 
does not apply to any vessel operating 
under an operating-differential subsidy 
agreement for the carriage of bulk raw 
and processed agricultural commod-
ities from the United States to the 
Union of Soviet Socialist Republics, 
pursuant to part 294 of this chapter. 

§ 272.3 Definitions. 
For the purposes of this part: 
(a) Act means the Merchant Marine 

Act, 1936, as amended, 46 App. U.S.C. 
1101 et seq. 

(b) MARAD means the Maritime Ad-
ministration, a unit of the United 
States Department of Transportation, 
as distinguished from the Board (which 
is a unit of MARAD). 

(c) Board means the Maritime Sub-
sidy Board of the Maritime Adminis-
tration. 

(d) Domestic Origin: 
(1) Labor. With respect to labor, Do-

mestic Origin means that the work 
shall be performed by a U.S. ship repair 
facility, a U.S. independent contractor, 
or by the Operator’s own shore gang. 

(2) Materials. With respect to mate-
rials, Domestic Origin means that all 
articles, materials, and supplies shall 

be of the growth, production or manu-
facture of the United States. 

(e) Eligible Vessel means a vessel oper-
ated under an ODSA, other than an 
ODSA subject to part 294 of this chap-
ter, which provides for the payment of 
M&R subsidy with respect to the oper-
ation of that vessel. 

(f) Equipment means that part of an 
Eligible Vessel that is not part of the 
vessel’s hull or machinery. 

(g) Expendable equipment means those 
articles, outfittings and furnishings 
that are portable, semi-portable or de-
tachable, that are used in equipping a 
ship for service and in its normal day- 
to-day maintenance and operation, and 
that are subject to casual or gradual 
deterioration and replacement. It does 
not include items classified as stores 
and supplies or Spare Parts. 

(h) Improvement means work to be 
performed on an Eligible Vessel which 
is a modification, alteration, addition 
or betterment, which may be accom-
plished separately from M&R, but may 
be eligible for M&R subsidy pursuant 
to § 272.22 of this part. 

(i) M&R and M&R Subsidy mean, re-
spectively, maintenance and repairs 
and maintenance and repair subsidy 
payable pursuant to section 603 of the 
Act. 

(j) ODS and ODSA refer, respectively, 
to operating-differential subsidy pro-
vided under an operating-differential 
subsidy agreement entered into pursu-
ant to title VI of the Act. 

(k) Operator means any individual, 
partnership, corporation, or associa-
tion that enters into an ODSA with the 
Board pursuant to title VI of the Act. 

(l) Permanent equipment means Equip-
ment that is, or is intended to become 
when installed, an integral, permanent, 
built-in part of the vessel. 

(m) Region Office means any one of 
the four Maritime Administration Re-
gion Offices in New York, NY; New Or-
leans, LA; San Francisco, CA; and Chi-
cago, IL; established pursuant to sec-
tion 809 of the Act. 

(n) Spare parts means such items as 
spare propellers and tailshafts and self- 
contained operable units of machinery 
or equipment, as well as those items 
generally recognized within the mari-
time industry as Spare Parts. 
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(o) United States means the states of 
the United States, the District of Co-
lumbia and Puerto Rico. 

§ 272.4 Effective date. 
The provisions of this part apply to 

voyages of every Eligible Vessel which 
terminate on or after September 26, 
1990. 

§ 272.5 Prior instructions superseded. 
The provisions of this part supersede 

any provisions of MARAD Circular Let-
ters and Accounting Instructions appli-
cable to M&R and dated prior to the ef-
fective date of these regulations to the 
extent that the provisions of this part 
may be inconsistent with the provi-
sions of such prior instructions. 

Subpart B—Requirements and Pro-
cedures for Determining the 
Condition of Eligible Vessels 

§ 272.11 Scope. 
This subpart applies to any Eligible 

Vessel, other than one operating under 
an ODSA subject to part 294 of this 
chapter. 

§ 272.12 Determining the condition of 
eligible vessels. 

The Operator of an Eligible Vessel 
shall make the vessel available when-
ever MARAD may require, in any of 
the following instances: 

(a) At the commencement of the first 
subsidized voyage, except for a newly 
constructed vessel which enters sub-
sidized service immediately upon deliv-
ery by the shipyard, and for which 
there is a prior condition survey re-
port. If that subsidized service com-
mences outside the continental limits 
of the United States, the vessel may be 
surveyed at the first United States 
port of call; 

(b) At the commencement of the first 
voyage following the effective date for 
M&R subsidy established by MARAD, if 
such M&R rate was not established at 
the commencement of the vessel’s first 
voyage; 

(c) Upon the discontinuance of a 
M&R subsidy rate; 

(d) Upon resumption of subsidized 
voyages after temporary withdrawal 
from subsidized operation. The vessel 

shall not be considered as having been 
temporarily withdrawn from subsidized 
service if it performed unsubsidized 
voyages in a subsidized service of the 
Operator; 

(e) Upon withdrawal from subsidized 
service, either temporarily (subject to 
the provisions of paragraph (d) of 
§ 272.14), or permanently; 

(f) During the dry docking period in-
cident to the vessel’s American Bureau 
of Shipping Special Surveys; 

(g) Upon termination of the last voy-
age under the ODSA, or at the end of 
the contract period, with respect to 
subsidized vessels in idle status at that 
time; or 

(h) At any other time that MARAD 
considers to be appropriate. 

§ 272.13 Operator’s responsibilities. 
Whenever MARAD notifies an Oper-

ator that a survey of an Eligible Vessel 
is required under this section, the Op-
erator shall: 

(a) Make the vessel immediately 
available for survey if the vessel is in a 
port of the United States at the time of 
notification, or make the vessel avail-
able for survey immediately upon ar-
rival at the first port of call in the 
United States if the vessel is not in a 
port of the United States at the time of 
notification; and 

(b) Furnish to the Secretary of the 
Board the following: 

(1) A copy of each American Bureau 
of Shipping report and every other sal-
vage association or damage survey re-
port; and 

(2) Copies of certificates or other evi-
dence of compliance with applicable 
laws, rules, and regulations as to vessel 
condition and operation, including, but 
not limited to, those administered by 
the United States Coast Guard, Envi-
ronmental Protection Agency, Federal 
Communications Commission, Public 
Health Service, or their respective suc-
cessors, and compliance with all appli-
cable treaties and conventions to 
which the United States is a signatory. 

(Approved by the Office of Management and 
Budget under control number 2133–0007) 

§ 272.14 Survey procedures. 
(a) Prior to survey. Unless otherwise 

directed by MARAD, the Operator of a 
vessel which is required to be surveyed 
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under this subpart shall contact the 
ship operations unit of the Region Of-
fice in which the survey is to be con-
ducted. 

(b) Operator’s assistance to surveyor. 
The Operator shall assist the marine 
surveyor performing the survey for 
MARAD and shall permit access by 
that surveyor to all parts of the vessel, 
its log books, and other official 
records. The Operator may designate a 
representative to accompany the ma-
rine surveyor during the survey, but no 
Operator’s representative is required to 
be present during the survey. 

(c) On-subsidy surveys. An on-subsidy 
survey consists of the following: 

(1) Vessel survey. This includes an in-
spection and the completion of reports 
by the surveyor, in sufficient detail to 
reveal a comprehensive picture of the 
conditions noted. 

(2) On-subsidy survey report. The on- 
subsidy survey report consists of: 

(i) Ship Survey Report, Form MA–58; 
and 

(ii) As appropriate for the cir-
cumstances of the survey and the re-
spective vessel, Forms MA–55 (Turbines 
and Gears Report); MA–56 (Tooth Con-
tact Report); MA–57 (Drydock Report); 
and MA–59 (Measurements of Piston 
Rings and Grooves). 

(d) Off-subsidy surveys. An off-subsidy 
survey consists of the following: 

(1) Repair specifications. The Operator 
shall prepare and furnish to the appro-
priate Region Office detailed repair 
specifications covering all repair work 
attributable to completed subsidized 
service. 

(2) Off-subsidy survey report. The sur-
vey report for an off-subsidy survey 
consists of the repair specifications re-
quired by paragraph (c)(1) of this sec-
tion, and the findings of the Region Of-
fice on these specifications after the 
survey required by paragraph (c)(2) of 
this section. 

§ 272.15 Execution of condition survey 
reports. 

Every survey report shall be signed 
by: 

(a) The Operator’s representative, 
when designated pursuant to § 272.13(a), 
but only if that representative was in 
attendance during the survey; 

(b) The Operator’s superintendent en-
gineer or equivalent; 

(c) The marine surveyor who con-
ducted the survey; and 

(d) The appropriate representative of 
the Region Office for the Region in 
which the survey was conducted. 

§ 272.16 Non-compliance with survey 
requirements. 

MARAD may disallow any one or 
more M&R claims otherwise eligible 
for subsidy if an Operator fails to: 

(a) Contact the appropriate Region 
Office as required by § 272.14(a); 

(b) Comply with provisions of 
§ 272.14(c)(1) with respect to repair spec-
ifications, or to make the vessel rea-
sonably available for inspection before 
its next sailing; or 

(c) Comply with any other require-
ment specified in this subpart B. 

Subpart C—Eligibility Criteria for 
M&R Subsidy; Substantiation 
of M&R Expenses 

§ 272.21 General eligibility criteria. 
(a) Eligible maintenance and repairs. 

Costs of maintenance and repair are el-
igible for M&R subsidy participation if 
they are: 

(1) Performed on an Eligible Vessel; 
(2) Necessary, because of subsidized 

operation, for the M&R or replacement 
of damaged or worn parts of the ves-
sel’s hull, machinery, or Permanent 
Equipment; 

(3) Uncompensated by insurance; 
(4) Considered fair and reasonable by 

the Board; 
(5) Of Domestic Origin; and 
(6) Otherwise eligible in accordance 

with provisions of this part. 
(b) Off-subsidy survey items. Any M&R 

contained in an executed off-subsidy 
survey report is eligible maintenance 
and repair if: 

(1) Paragraphs (a) (1) through (6) of 
this section are met; 

(2) The work is accomplished by the 
Operator before or during the next 
drydocking period (periodic or other-
wise); and 

(3) The vessel is either owned by the 
same Operator who owned it at the 
time of the off-subsidy survey, or own-
ership was transferred to the Federal 
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Government pursuant to section 510 of 
the Act (46 App. U.S.C. 1160). 

(c) Operator furnished items. In addi-
tion to the general requirements of 
paragraph (a) of this section, the cost 
of the Operator’s materials, supplies, 
or both, furnished by the Operator 
which are necessary to the perform-
ance of eligible M&R, is eligible for 
M&R subsidy if: 

(1) The items for which the cost was 
incurred are issued by the Operator 
from ship’s inventory or the Operator’s 
shoreside inventory, or are issued by 
direct purchase to the ship repair yard, 
other independent contractor, or shore 
gang labor; and 

(2) No subsidy, whether M&R or oth-
erwise, has previously been paid for 
such material, supplies, or both; and 

(3) The items are of Domestic Origin. 
(d) Costs associated with shore gang 

labor. In addition to the general re-
quirements of paragraph (a) of this sec-
tion, the costs incurred with respect to 
the Operator’s employment of U.S. 
shore gang labor necessary for the per-
formance of eligible M&R are eligible 
for M&R subsidy participation only if 
such costs are: 

(1) For direct labor charges; 
(2) For eligible Spare Parts, as de-

scribed in paragraph (e) of this section; 
or 

(3) Incidental to the payment of 
wages for the direct labor, to the ex-
tent that such costs are required by 
State or Federal law or by collective 
bargaining agreements. 

(e) Spare parts. Spare parts are eligi-
ble for M&R subsidy if they are: 

(1) Necessary for eligible M&R; 
(2) Issued by the Operator from the 

Operator’s shoreside inventory or 
issued by direct purchase to a U.S. ship 
repair yard, U.S. independent con-
tractor, or U.S. shore gang labor; and 

(3) Placed aboard an Eligible Vessel, 
and 

(4) Of Domestic Origin. 

§ 272.22 Improvements and other simi-
lar work. 

(a) Eligible expenditures. Any expendi-
ture not in excess of $200,000 for work 
effected during any one or a series of 
repair periods, which the Operator and 
MARAD consider to be an Improve-
ment, is eligible for M&R subsidy if 

otherwise eligible for such subsidy pur-
suant to provisions of this Part. 

(b) Capital expenditures. An expendi-
ture in excess of $200,000 for work ef-
fected during any one or a series of re-
pair periods, which is not necessary for 
maintenance or repair shall be consid-
ered to be a capital expenditure, ineli-
gible for M&R subsidy, except that 
work on an Eligible Vessel which the 
operator considers to be an Improve-
ment is eligible for M&R subsidy if, be-
fore awarding this work: 

(1) The Operator submits a written 
request to the Director, Office of Ship 
Operations, for consideration of the ex-
penditures; 

(2) The Director determines that the 
work is an Improvement and is tech-
nically acceptable; and 

(3) The Associate Administrator for 
Maritime Aids approves M&R subsidy 
for the work, as appropriate, pursuant 
to the provisions of title VI of the Act. 

(c) Improvements performed in more 
than one repair period. Whenever an Op-
erator desires to spread the work inci-
dent to any Improvement over more 
than one repair period, the operator 
shall give written notice to the Direc-
tor, Office of Ship Operations, prior to 
commencement of the work, as to the 
scope of work involved, expected bene-
fits, the number of voyages over which 
the work will be spread and the esti-
mated total cost. The operator shall re-
port in the Subsidy Repair Summary 
(Form MA–140) the actual total cost of 
such work, covering the repair period 
in which it is finally completed, and 
shall attach a copy of the acknowledge-
ment of such notification to the Form 
MA–140. 

§ 272.23 Examples of ineligible ex-
penses. 

Expenses ineligible for M&R subsidy 
participation include, but are not lim-
ited to, the following examples: 

(a) Specialized improvements. Any ex-
penditure or Improvement required to 
alter, outfit or otherwise equip a vessel 
for its intended subsidized service 
which MARAD determines should have 
been performed before the initial entry 
of the vessel into subsidized service; 

(b) Convenience items. Any expendi-
ture for items that the Region Director 
determines to be aboard a ship only for 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00079 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



70 

46 CFR Ch. II (10–1–14 Edition) § 272.23 

the convenience of the Operator or 
crew members, and which are not con-
sidered integral parts of the vessel and 
are not required for seaworthiness, 
navigation or the health or well-being 
of the crew or passengers. 

(c) Unsupported expenses. Any expense 
item which the Operator fails to sub-
stantiate adequately with documenta-
tion, as required by § 272.24. 

(d) Untimely requests for review. Any 
disallowed expense item for which the 
Operator fails to make a timely re-
quest for review, as required by § 272.43. 

(e) Untimely appeals. Any expense 
item disallowed in the final determina-
tion by the Director, Office of Ship Op-
erations, for which the Operator fails 
to make a timely appeal to the Board, 
pursuant to § 272.43. 

(f) Absence of notice of multi-repair pe-
riod Improvements. Any expenses for an 
Improvement extending over more 
than one repair period in which the Op-
erator did not notify the Director, Of-
fice of Ship Operations, as required by 
§ 272.22(c). 

(g) Cargo expenses. Any expense of 
special cargo fittings of a temporary 
nature, dunnage, ceiling, battens, the 
cleaning of cargo holds and tanks for 
cargo, the reading and certification of 
temperatures for refrigerated cargoes, 
and similar expenses. 

(h) Stevedore damage. Any expense or 
any damage to the vessels or cargo 
gear directly attributable to a steve-
dore. 

(i) Rented equipment. Any expense for 
the rental of Permanent or Expendable 
Equipment, such as compressors, paint 
floats, and other similar items for use 
by shore gangs or ship’s crew on repair 
or other work, radar, radio telephones, 
and other similar items for use by 
ship’s crew in ship operations. 

(j) Special requirements for trade routes. 
Any expense for the initial installation 
of equipment necessary for the vessel’s 
particular trade route, such as Suez 
Canal davits, which should have been 
installed before the entry of the vessel 
into the particular subsidized service. 

(k) General operating expenses. Any 
expense for the loading of stores, the 
landing and sorting of laundry, pilot 
service, tug charges, removing surplus 
equipment to warehouses, and other 

similar expenses which do not involve 
actual maintenance and repair. 

(l) Items attributable to unsubsidized 
operations. Any item of maintenance or 
repair that is clearly attributable to 
unsubsidized operation, including ex-
penses noted in on-subsidy surveys for 
repairs which clearly should have been 
made before departure from the last 
United States port on the first voyage: 

(1) In subsidized service, or 
(2) Upon resumption of subsidized op-

eration following temporary with-
drawal. 

(m) Overdue classification and inspec-
tion requirements. Any expenses for 
work required by a classification soci-
ety or an agency of the Federal Gov-
ernment, which was due (irrespective 
of any grace period granted) and not 
completed before the first voyage: 

(1) In subsidized service, or 
(2) Upon resumption of subsidized op-

eration following temporary with-
drawal, except when such work is at-
tributable to prior subsidized service. 

(n) Foreign maintenance and repairs. 
Any expense for any item of M&R, in-
cluding insurance repairs, that is not 
of Domestic Origin. 

(o) Marine or other loss. Any part of 
an expense or a repair which is recov-
ered or recoverable from an insurer or 
another party. 

(p) Consumables, expendables. Any pro-
curement expense for consumables, 
expendables, and Expendable Equip-
ment, when used or installed by ship’s 
crew or furnished for inclusion in ship’s 
inventory, and any expense for mainte-
nance, repair, or replacement of Ex-
pendable Equipment. 

(q) Excessive costs. Costs for M&R 
which MARAD considers excessive, 
after allowing the Operator an oppor-
tunity to present all relevant facts per-
tinent to such costs. 

(r) Overhead costs. Any expense in-
cluded in shore gang labor charges 
which is an overhead item, as pre-
scribed by 46 CFR part 232—Uniform 
Financial Reporting Requirements. 

(s) Guarantee items. Any expense for 
an item adjudged or noted as being a 
guarantee item of a construction or re-
pair contractor. 

[55 FR 34919, Aug. 27, 1990, as amended at 57 
FR 34690, Aug. 6, 1992] 
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§ 272.24 Subsidy repair summaries. 
(a) Filing requirements. The Operator 

of an Eligible Vessel shall submit to 
the appropriate MARAD regional Ship 
Operations Office a Subsidy Repair 
Summary (Form MA–140) for each 
quarter of a calendar year in which one 
or more of the Operator’s Eligible Ves-
sels (including any vessel which has 
been temporarily withdrawn from sub-
sidized service) terminates a voyage. 
This quarterly report shall include sup-
porting documents and information, as 
described in paragraph (c) of this sec-
tion. This summary may be for either a 
single voyage or multiple voyages, and 
shall be filed not later than 120 days 
after: 

(1) The close of the calendar quarter 
in which a voyage is terminated, or 

(2) The date the reported vessel is 
temporarily or permanently withdrawn 
from subsidized service. 

(b) Form requirements. MARAD will 
make available one copy of Form MA– 
140 upon request. Each Operator shall 
furnish its own supply of the form and 
prepare each form for submission. In-
formation on any Form MA–140 shall 
pertain to only one vessel. The Opera-
tor’s superintendent engineer or other 
responsible official shall certify every 
summary submitted by an Operator in 
the following manner: 

This is to certify that, to the best of my 
knowledge and belief, and based on recorded 
entries through (Date), this is a true and cor-
rect statement of repair and maintenance 
expenditures for the period stated, and that 
the repair and maintenance items indicated 
as eligible for subsidy participation are rea-
sonably attributable to service subsequent to 
commencement of the first voyage under the 
Operating-Differential Subsidy Agreement 
and were necessary, satisfactorily com-
pleted, and the price is fair and reasonable 
(exceptions are listed on separate page). 

(c) Categorization. The Operator shall 
exercise due diligence in identifying 
each item in the Form MA–140 within 
the following three separate cat-
egories: 

(1) Claimed for subsidy. This includes 
the following: 

(i) M&R 
(ii) Spare Parts 
(iii) Improvements 
(2) Marine loss. If any M&R expense is 

incurred because of marine loss, the 

Operator shall list such an M&R ex-
pense under this separate category, and 
shall exclude such expense from the to-
tals for the ‘‘Claimed for Subsidy’’ and 
‘‘Non-Subsidized Items’’ categories pro-
vided for in this section. 

(3) Non-subsidized items. This category 
shall include builders’ guarantee items, 
foreign repairs, and other items of 
M&R expense not claimed for subsidy. 

(d) Required supporting documents and 
information—(1) General. The Operator 
shall support every item in the Form 
MA–140 with documents or other infor-
mation, in sufficient detail to permit 
MARAD to determine the fairness and 
reasonableness of the prices for the 
submitted work. With respect to any 
claims for M&R performed outside the 
United States, the Operator shall sub-
mit with the claim a certificate, signed 
either by the Operator (if it uses its 
own shore gang labor or materials from 
its own inventory) or by an official of 
the ship repair yard or the independent 
contractor performing the work, stat-
ing that the M&R were performed with 
materials, labor, or both, of Domestic 
Origin. 

(2) U.S. Independent contractors. If a 
U.S. independent contractor performed 
M&R work, the Operator shall support 
each such expense with one copy of the 
contractor’s invoices covering the 
work performed. If an invoice is not 
itemized and fully descriptive of the 
work performed with item prices then 
the Operator shall attach to the con-
tractor’s invoice other supporting doc-
umentation, such as specifications, 
prepared in sufficient detail to permit 
a determination of the fairness and 
reasonableness of the prices for each 
segment of the work performed. 

(3) Operator’s shore gang. If an Opera-
tor’s own U.S. shore gang has per-
formed any M&R work, the Operator 
shall submit with the Form MA–140 
specifications covering that work, pre-
pared in sufficient detail (including the 
material and labor cost of each item) 
to permit a determination of the spe-
cific cost of each segment of work per-
formed. 

(4) Operator furnished material. When-
ever an Operator furnishes to a con-
tractor material obtained either from 
the Operator’s own ship stores or 
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shoreside inventory, or by direct pur-
chase for a specific job, the Operator 
shall include on the invoice, requisi-
tion form or other form of transfer 
memorandum the item number for 
which the material was used and the 
contract number covering the work 
performed. 

(5) Spare parts. The Operator shall en-
sure that the invoice covering any 
Spare Part for an Eligible Vessel which 
is to be used or installed as an integral, 
permanent part of the vessel, indicates 
the specific piece or part of the vessel’s 
hull, machinery, or Equipment for 
which the Spare Part was obtained. 

(6) Foreign repairs. Operators receiv-
ing M&R subsidy shall submit copies of 
all U.S. Customs entry forms detailing 
foreign expenditures on behalf of Eligi-
ble Vessels. The copies shall include all 
expenditures made during the quarter. 

(Approved by the Office of Management and 
Budget under control number 2133–0007) 

§ 272.25 Requirements for subsidy re-
payment. 

(a) Repayment of M&R subsidy for com-
pensated marine or other loss. If an Oper-
ator eventually receives compensation 
from an insurer or any other person for 
a marine loss or any other loss for 
which M&R subsidy has been paid, the 
Operator shall repay to MARAD an 
amount equal to the amount of subsidy 
paid with respect to that loss. 

(b) Repayment of M&R subsidy for Im-
provements—three year service require-
ment. If, within three years after the 
completion of an Improvement for 
which M&R subsidy was paid, the Oper-
ator permanently withdraws the Eligi-
ble Vessel from the ODSA, the Oper-
ator shall repay to MARAD an amount 
equal to the amount of M&R subsidy 
paid with respect to that Improvement 
unless MARAD shall have determined 
that such action was beyond the con-
trol of the Operator. 

(c) Repayment of M&R subsidy due to 
allocation of costs. If the allocation of 
total M&R costs required by § 272.41(e) 
of this part results in the allocation of 
a lesser amount of subsidizable M&R 
costs than were actually paid for dur-
ing the calendar year, the Operator 
shall repay to MARAD the amount of 
ODS which was paid in excess of the al-
located subsidizable costs. 

(d) Administrative action. If an Oper-
ator fails to repay an M&R subsidy re-
quired to be repaid by this section, 
MARAD may either reduce any ODS 
payable by the amount of M&R subsidy 
required to be repaid by this section, or 
take any other action necessary to se-
cure repayment. 

Subpart D—Penalties 
§ 272.31 Determination of penalty. 

Operators whose Eligible Vessels 
have undergone foreign repairs, which 
MARAD determines are non-emergency 
in nature, may be subject to a penalty 
in an amount equal to the total cost 
(exclusive of applicable U.S. Customs 
duties) of such foreign repairs and pur-
chases, such penalty to be effected by a 
deduction from the Operator’s total 
ODS otherwise accrued. The Director, 
Office of Ship Operating Assistance, 
shall notify the Operator by letter with 
respect to: 

(a) MARAD’s determination of a pen-
alty and the reasons therefore; and 

(b) Whether the determination is 
final or subject to the submission of 
additional information. 

§ 272.32 Mitigation of penalty. 
The Director, Office of Ship Oper-

ating Assistance, may decide, after a 
non-emergency foreign repair occurs, 
to mitigate the penalty. Any mitiga-
tion of penalty shall be based on a de-
termination that special circumstances 
existed at the time of repair. The Di-
rector shall not consider the difference 
in the price of foreign and domestic re-
pair work in making this determina-
tion, and shall not grant prior approval 
of foreign repairs. In determining 
whether special circumstances existed, 
the Director shall consider, among oth-
ers, the following factors: 

(a) The trading area of the vessel 
both before and after the repair was 
performed; 

(b) Loss of revenue and effect on ves-
sel utilization if the vessel had re-
turned to the United States for repairs; 

(c) The additional operating expense 
which would have resulted from a re-
turn to the United States to repair the 
vessel; and 

(d) Whether the repairs could have 
been deferred until return to the 
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United States, taking into consider-
ation the Coast Guard requirements for 
dry docking and special surveys. 

§ 272.33 Appeals. 

The Operator may appeal final pen-
alty determinations of the Director, 
Office of Ship Operating Assistance, to 
the Board, as provided in § 272.43(c) of 
this part. 

Subpart E—Examination, Audit, 
Review and Appeal Procedures 

§ 272.41 Requirements for examination 
and allocation of M&R expenses. 

(a) Examination requirement. Pursuant 
to the specific limitations on M&R sub-
sidy in section 603 of the Act, the Re-
gion Office shall examine the expenses 
submitted by an operator on Form MA– 
140 in order to determine eligibility to 
receive M&R subsidy and the reason-
ableness of such expenses. 

(b) Operator’s responsibility. During 
the examination, the operator shall 
provide, at the request of the Director 
or other official of the Region Office, 
any further documentation or informa-
tion necessary to support an M&R ex-
pense. If such documentation or infor-
mation, including information required 
under paragraph (e) of this section, is 
not received at the Region Office on a 
timely basis, the Director or other offi-
cial of the Region Office may disallow 
the M&R expense. 

(c) Notification of examination results. 
At the completion of the examination 
the Director or other appropriate offi-
cial of the applicable Region Office 
shall notify the Operator by letter of 
the results of the examination, and 
shall state the reason for each dis-
allowance of an item claimed for sub-
sidy and/or each nonapproval of a ma-
rine loss item. 

(d) Record retention requirements. To 
facilitate an audit examination of 
M&R made pursuant to § 272.42 of this 
part, the Operator shall maintain files 
arranged by vessel and voyage, which 
shall include, at a minimum, a copy of 
the Region Office notice letter, a copy 
of the Form MA–140 with all supporting 
documents submitted therewith, and 
the condition survey report. The Oper-
ator shall retain all the required mate-

rials in files for not less than 3 years 
after completion of the audit. 

(1) Limitation on approval. Any ap-
proval for payment of M&R subsidy for 
a marine loss item shall be subject to 
rescission or modification if the Oper-
ator subsequently receives insurance or 
other compensation for the item. The 
Region Finance Officer may at any 
time request verification that the Op-
erator has not received such compensa-
tion. 

(2) Status report on approved marine 
loss items. The Operator shall advise the 
Region Finance Office by letter as to 
whether insurance or other compensa-
tion will be recovered for the marine 
loss item. The Operator is responsible 
for ensuring that the letter reaches the 
applicable Region Office within 120 
days after: 

(i) The date on which all repairs for 
damage attributed to the ‘‘Policy Voy-
age’’ (as defined in the Operator’s in-
surance policy) are completed, when 
the amount for such repairs does not 
exceed the franchise or deductible of 
the policy, or 

(ii) The date of the underwriter’s re-
jection of the Operator’s marine loss 
insurance claim or claims. 

(Reporting and recordkeeping requirements 
contained in paragraph (d) introductory text 
were approved by the Office of Management 
and Budget under control number 2133–0007) 

[55 FR 34919, Aug. 27, 1990, as amended at 61 
FR 32706, June 25, 1996] 

§ 272.42 Audit requirements and proce-
dures. 

(a) Required audit. In connection with 
the audit of the Operator’s subsidizable 
expenses, the Office of the Inspector 
General, Department of Transpor-
tation, shall audit for MARAD the Op-
erator’s M&R costs, as necessary, for 
the determination of final subsidy 
rates. The Operator shall substantiate 
those costs recorded on the books of 
account which have been approved by 
the Administration. 

(b) Notification of audit results. Upon 
completion of the audit by the Office of 
Inspector General, the MARAD Office 
of Financial Approvals shall notify the 
Operator of the audit results, including 
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any items disallowed and the reasons 
for such disallowance. 

[57 FR 34690, Aug. 6, 1992] 

§ 272.43 Review and appeal proce-
dures. 

(a) Exclusive procedures. Notwith-
standing the audit appeal procedures of 
part 205 of this chapter, the provisions 
of this section shall be the exclusive 
remedy available to an Operator for 
the review and appeal of any disallow-
ance of subsidy for a M&R expense 
claimed or any penalty assessed pursu-
ant to § 272.31. 

(b) Request for review. An Operator 
may request review by: 

(1) The Director, Office of Ship Oper-
ations, with respect to any disallow-
ance by the Region office of a claimed 
M&R expense, after receiving the noti-
fication required by § 272.41(c); or 

(2) The Director, Office of Financial 
Approvals, with respect to any dis-
allowance of a claimed M&R expense, 
after receiving the notification re-
quired by § 272.42(b). 

(c) Timeliness of request. The Operator 
shall file all requests for review pursu-
ant to paragraph (b) of this section 
within 60 days after the date of the 
audit notification. Any disallowance 
with respect to which the Operator 
fails to file a timely request for review 
shall be final and shall not be subject 
to appeal to the Board pursuant to 
paragraph (e) of this section. 

(d) Notification of review determination. 
The appropriate MARAD Office Direc-
tor shall notify the Operator by letter, 
with respect to each timely filed re-
view request, of the Director’s deter-
mination and the reasons for each dis-
allowance and whether the determina-
tion is final or subject to the submis-
sion of additional information. 

(e) Appeal to the Maritime Subsidy 
Board—(1) Right to appeal. An Operator 
may appeal a MARAD Office Director’s 
final determination issued pursuant to 
§ 272.32 (penalties) or § 272.43 (review of 
claims disallowance or of audit results) 
of this section to the Board in writing. 

(2) Contents and timeliness. The Oper-
ator shall set forth in any appeal the 
reasons for the Operator’s objection to 
a penalty or disallowance of M&R sub-
sidy and shall file such appeal with the 
Secretary of the Board within 60 days 

after the date of the notification sent 
to the operator by the appropriate Di-
rector pursuant to paragraph (d) of this 
section or § 272.33. 

§ 272.44 Dates. 
The dates noted on the letters or no-

tifications sent to the Operator by offi-
cials of the Region Office, any Director 
or any other official or MARAD, pursu-
ant to the provisions of this part, shall 
be conclusive for the purposes of deter-
mining the timeliness of any requests 
for review made under the provisions of 
this part. 

PART 276 [RESERVED] 

PART 277—DOMESTIC AND 
FOREIGN TRADE; INTERPRETATIONS 

§ 277.1 Guam, Midway and Wake. 
Steamship service between ports of 

the United States mainland and ports 
in the islands of Guam, Midway and 
Wake is not ‘‘domestic intercoastal or 
coastwise service’’ within the meaning 
of section 805(a) of the Merchant Ma-
rine Act, 1936. This interpretation is 
limited to Guam, Midway and Wake 
and does not signify that a similar in-
terpretation is or would be applicable 
to Hawaii, Puerto Rico or Alaska. 

(Sec. 204, 49 Stat. 1987, as amended; 46 U.S.C. 
1114. Interprets or applies sec. 805, 49 Stat. 
2012, as amended; 46 U.S.C. 1223) 

[G.O. 73, 15 FR 9065, Dec. 19, 1950] 

PARTS 280–283 [RESERVED] 

PART 287—ESTABLISHMENT OF 
CONSTRUCTION RESERVE FUNDS 

Sec. 
287.1 Definitions. 
287.2 Scope of section 511 of the Act and the 

regulations in this part. 
287.3 Requirements as to vessel operations. 
287.4 Application to establish fund. 
287.5 Tentative authorization to establish 

fund. 
287.6 Establishment of fund. 
287.7 Circumstances permitting reimburse-

ment from a construction reserve fund. 
287.8 Investment of funds in securities. 
287.9 Valuation of securities in fund. 
287.10 Withdrawals from fund. 
287.11 Time deposits. 
287.12 Election as to nonrecognition of gain. 
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287.13 Deposit of proceeds of sales or indem-
nities. 

287.14 Deposit of earnings and receipts. 
287.15 Time for making deposits. 
287.16 Tax liability as to earnings deposited. 
287.17 Basis of new vessel. 
287.18 Allocation of gain for tax purposes. 
287.19 Requirements as to new vessels. 
287.20 Obligation of deposits. 
287.21 Period for construction of certain 

vessels. 
287.22 Time extensions for expenditure or 

obligation. 
287.23 Noncompliance with requirements. 
287.24 Extent of tax liability. 
287.25 Assessment and collection of defi-

ciencies. 
287.26 Reports by taxpayers. 
287.27 Controlled corporation. 
287.28 Administrative jurisdiction. 

AUTHORITY: Secs. 204, 511, 49 Stat. 1987, as 
amended, 54 Stat. 1106, as amended; 46 U.S.C. 
1114, 1161. 

SOURCE: General Order 38 (2d Rev.), 30 FR 
7215, May 29, 1965; 30 FR 8162, June 25, 1965, 
unless otherwise noted. 

EDITORIAL NOTE: The regulations contained 
in this part were codified by the Internal 
Revenue Service in Treasury Decision 6820, 
30 FR 6030, Apr. 29, 1965. For text see also 26 
CFR part 2. 

§ 287.1 Definitions. 

(a) As used in the regulations in this 
part, except as otherwise expressly pro-
vided— 

(1) Act means the Merchant Marine 
Act, 1936, as amended (46 U.S.C., ch. 27). 

(2) Section means one of the sections 
of the regulations in this part. 

(3) Administration means the Mari-
time Administration of the Depart-
ment of Transportation. 

(4) Citizen means a person who, if an 
individual, was born or naturalized as a 
citizen of the United States or, if other 
than an individual, meets the require-
ments of section 905(c) of the Act and 
section 2 of the Shipping Act, 1916, as 
amended (46 U.S.C. 802). 

(5) Taxpayer means a citizen who has 
established or seeks to establish a con-
struction reserve fund under the provi-
sions of section 511 of the Act and the 
regulations in this part, and may in-
clude a partnership. 

(6) Corporation includes associations, 
joint-stock companies and insurance 
companies. 

(7) Stock includes the shares in an as-
sociation, joint-stock company, or in-
surance company. 

(8) Affiliate or associate means a per-
son directly or indirectly controlling, 
controlled by, or under common con-
trol with, another person. 

(9) Control, as used in paragraph (a)(8) 
of this section, means the possession of 
the power to direct in any manner the 
management and policies of a person, 
and the terms controlling and controlled 
shall have the meanings correlative to 
the foregoing. 

(10) Person means an individual, a 
corporation, a partnership, an associa-
tion, an estate, a trust, or a company. 

(11) Partnership includes a syndicate, 
group, pool, joint venture, or other un-
incorporated organization. 

(12) Construction, if so determined by 
the Administration, shall include re-
construction and reconditioning. 

(13) Reconstruction and reconditioning 
shall include the reconstruction, recon-
ditioning, or modernization of a vessel 
for exclusive use on the Great Lakes, 
including the Saint Lawrence River 
and Gulf, if the Administration deter-
mines that the objectives of the Act 
will be promoted by such reconstruc-
tion, reconditioning, or modernization, 
and, notwithstanding any other provi-
sions of law, such vessel shall be 
deemed to be a new vessel within the 
meaning of section 511 of the Act for 
such reconstruction, reconditioning, or 
modernization. 

(14) Purchase-money indebtedness 
means any indebtedness, or evidence 
thereof, created as the result of the 
purchase of a vessel by the taxpayer. 

(15) Contract, contract for the construc-
tion, and construction contract shall in-
clude, if so determined by the Adminis-
tration, a contract for reconstruction 
or reconditioning and shall include, in 
the case of a taxpayer who constructs a 
new vessel in a shipyard owned by such 
taxpayer, an agreement, between such 
taxpayer and the Administration with 
respect to such construction, and con-
taining provisions deemed necessary or 
advisable by the Administration to 
carry out the purposes and policy of 
section 511 of the Act. 

(b) Insofar as the computation and 
collection of taxes are concerned, other 
terms used in the regulations in this 
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part, except as otherwise provided, 
have the same meaning as in the Inter-
nal Revenue Code and the regulations 
thereunder. 

§ 287.2 Scope of section 511 of the Act 
and the regulations in this part. 

(a) Applicability of regulations. The 
regulations prescribed in this part— 

(1) Apply to gain realized from the 
sale or loss of vessels, earnings from 
the operation of vessels, and interest 
(or otherwise) with respect to amounts 
previously deposited in the construc-
tion reserve fund, for a taxable year be-
ginning after December 31, 1964, and 

(2) Apply to the expenditure, obliga-
tion, or withdrawal, during a taxable 
year beginning after December 31, 1964, 
of any deposits of gain, earnings, and 
interest (or otherwise) of the character 
referred to in paragraph (a)(1) of this 
section without regard to the taxable 
year in which the deposits were made. 

(b) Nonrecognition and accumulation. 
Section 511 of the Act provides, under 
conditions specified, for the non-
recognition, for income and excess- 
profits tax purposes, of the gain real-
ized from the sale or indemnification 
for loss of certain vessels including cer-
tain vessels in the course of construc-
tion, or shares therein. It also permits 
the accumulation of the proceeds of 
such sales or indemnification and of 
certain earnings without liability 
under part I (section 531 and following), 
subchapter G, chapter 1 of the Internal 
Revenue Code of 1954, and the regula-
tions thereunder (26 CFR 1.531 through 
1.537–1 (Income Tax Regulations)). 

(c) Availability of benefits. The bene-
fits of section 511 of the Act are avail-
able to any citizen as defined in para-
graph (a)(4) of § 287.1, who, during any 
taxable year owns, in whole or in part, 
a vessel or vessels within the scope of 
§ 287.3. A citizen operating such a vessel 
or vessels owned by any other person or 
persons can derive no benefit from the 
provisions relating to the nonrecogni-
tion of gain from the sale or loss of 
such vessel or vessels so owned, but 
may establish a construction reserve 
fund in which he may deposit earnings 
from the operation of such vessel or 
vessels. 

(d) Applicability of section 511. Section 
511 of the Act applies only with respect 

to sales or losses of vessels within the 
scope of § 287.3 or in respect of earnings 
derived from the operation of such ves-
sels. A loss to be within section 511 of 
the Act must be an actual or construc-
tive total loss. Whether there is a total 
loss, actual or constructive, will be de-
termined by the Administration. 

§ 287.3 Requirements as to vessel oper-
ations. 

Section 511 of the Act applies with 
respect to vessels operated in the for-
eign or domestic commerce of the 
United States or in the fisheries of the 
United States and vessels acquired or 
being constructed for the purpose of 
such operation. The foreign commerce 
of the United States includes com-
merce or trade between the United 
States (including the District of Co-
lumbia), the territories and possessions 
which are embraced within the coast-
wise laws, and a foreign country or 
other territories and possessions of the 
United States. The domestic commerce 
of the United States includes com-
merce or trade between ports of the 
United States and its territories and 
possessions, embraced within the 
coastwise laws and on inland rivers. 
The fisheries include the fisheries of 
the United States and its territories 
and possessions. Section 511 of the Act 
does not apply to vessels operated in 
the foreign commerce or fisheries of 
any country other than the United 
States. 

§ 287.4 Application to establish fund. 

(a) Any person claiming to be enti-
tled to the benefits of section 511 of the 
Act may make application, in writing, 
to the Administration for permission 
to establish a construction reserve 
fund. The original application shall be 
executed and verified by the taxpayer, 
or if the taxpayer is a corporation, by 
one of its principal officers, in trip-
licate, and shall be accompanied by 
eight conformed copies when filed with 
the Administration. MARAD will ac-
cept electronic options (such as fac-
simile and Internet) for transmission of 
required information to MARAD, if 
practicable. 

(b) Form of application: 
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APPLICATION FOR PERMISSION TO ESTABLISH A 
CONSTRUCTION RESERVE FUND UNDER SEC. 
511, MERCHANT MARINE ACT, 1936, AS 
AMENDED 

The undersigned applicant, lll, hereby 
applies, under section 511, Merchant Marine 
Act, 1936, as amended, and the regulations 
prescribed by the Secretary of Transpor-
tation acting by and through the Maritime 
Administrator (hereinafter referred to as 
‘‘Administrator’’) (46 CFR Part 287) and the 
Secretary of the Treasury, Internal Revenue 
Service (26 CFR Part 2) for permission to es-
tablish a construction reserve fund to be 
used for the construction or acquisition of a 
new vessel or vessels as defined by sub-
section (a) of said section 511, and submits in 
support of its application the following in-
formation: 

A. Identity and nationality of applicant. 
1. Exact name. 
2. Status (individual, partnership, corpora-

tion, etc.). 
3. Give the place of incorporation—whether 

under the laws of the United States, or of a 
State, Territory, District, or possession 
thereof. 

4. Address of principal executive offices. 
5. A statement, if applicant is an indi-

vidual or a partnership, should be attached 
in the application in affidavit form, con-
taining information that applicant is a cit-
izen of the United States by virtue of birth 
in the United States, naturalization, etc.; 
give place and date of birth and/or natu-
ralization; if derivative U.S. citizenship is al-
leged through naturalization of parent while 
a minor, the number, date and place of issue 
of the certificate of derivative citizenship of 
applicant should be cited together with any 
other pertinent details relative thereto. 

6. (a) The name, office, and nationality of 
each officer and director of the applicant 
owning shares of stock in the corporation 
should be submitted together with the num-
ber and class of capital shares owned. 

(b) In order that the U.S. citizenship status 
of a corporation applicant may be deter-
mined by the Administration, an affidavit as 
in accordance with Part 355 of this Chapter 
shall be furnished together with a current 
copy of the Articles or Certificate of Incor-
poration certified by the Secretary of the 
State where incorporated (or appropriate of-
ficer, if other than a State, as provided in 
‘‘A.3’’ above), and a copy of the current By- 
Laws certified by the Secretary of the Cor-
poration. 

7. The name, address and nationality of, 
and number and class of capital shares 
owned by, each person not named in answer 
to Item 6, owning of record, or beneficially if 
known, 5 percent or more of the outstanding 
capital shares of any class of the applicant. 
(The applicant shall be required, upon re-
quest, to furnish such additional data as may 

be deemed necessary to establish the U.S. 
citizenship of the applicant pursuant to sec-
tion 2, Shipping Act, 1916, or section 905(c), 
Merchant Marine Act, 1936, as amended.) 

8. A brief statement of the general effect of 
each voting agreement, voting trust, or 
other arrangement whereby the voting 
rights in any shares of the applicant are 
owned, controlled or exercised, or whereby 
the control of the applicant is in any way 
held or exercised by any person not the hold-
er of legal title to such shares. Give the 
name, address, nationality, and business of 
any such person, and, if not an individual, 
the form of organization. 

B. Business of the applicant and proposed use 
of the new vessel. 

9. A brief description of (a) the shipping 
business, or (b) the fishing business, and (c) 
any other business activities of the appli-
cant. 

10. If engaged in the domestic or foreign 
commerce of the United States, full details 
concerning the services, routes, or lines on 
which vessels owned or chartered by the ap-
plicant are or have been operated. 

11. If applicant is engaged in the fisheries 
of the United States, full details concerning 
the location of the fishing operations and the 
method employed. 

C. Proceeds to be deposited. 
12. If applicant proposes to deposit the pro-

ceeds from the sale of a vessel, a description 
of the transaction from which the funds were 
obtained, including the name of the vessel 
sold, name of purchaser, selling price, date 
and terms of sale, consideration received by 
the applicant, amount and description of any 
mortgage or other lien on the vessel at the 
time of sale, whether such mortgage or lien 
was satisfied from the proceeds of sale, brief 
description of vessel as to size, speed, ton-
nage, etc., age of vessel at the time of sale, 
and value and accrued depreciation for in-
come tax purposes at time of sale. 

13. If applicant proposes to deposit pro-
ceeds of indemnity from loss of a vessel, the 
name of the vessel, date and description of 
the loss, amount of indemnity and date re-
ceived, name of underwriter, amount and de-
scription of any mortgage or other lien on 
the vessel at time of loss, whether such 
mortgage or lien was satisfied from the pro-
ceeds of the indemnity, age of vessel at time 
of loss, brief description of vessel as to size, 
speed, tonnage, etc., and value and accrued 
depreciation for income tax purposes at time 
of loss. 

14. If applicant proposes to deposit earn-
ings from the operation of vessels, a state-
ment of the amount of such earnings to be 
deposited, the period during which earned, 
and their source, including the vessels, serv-
ices, routes, or lines involved. 

D. The new vessel. 
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15. Statement whether applicant proposes: 
(a) To have a new vessel built to specifica-
tions, or (b) to acquire a vessel already con-
structed or under construction. If the 
former, and a contract for construction has 
been entered into at the time of the making 
of this application, state the date said con-
tract was entered into, the parties thereto, 
the terms thereof, and date of delivery there-
under. If the latter, give name of vessel, 
builder, from whom purchased, or to be pur-
chased, date when construction commenced, 
and date when delivered, or if vessel is still 
under construction, anticipated date of de-
livery. 

16. The general characteristics of the pro-
posed new vessel, including (a) principal di-
mensions; (b) gross, net and deadweight ton-
nage; (c) bale and grain capacities of all 
cargo holds; (d) capacities of all tanks, stor-
age spaces, refrigerator cargo spaces and sep-
arately chilled cargo spaces; (e) number and 
classes of passenger accommodations; (f) 
type and power, and in case of steam ma-
chinery, the gauge pressure, total tempera-
ture, and vacuum expected of propulsive ma-
chinery; (g) kind of fuel to be burned; and (h) 
sustained sea speed at designed load draft. 

17. If the proposed new vessel is to operate 
in the domestic or foreign commerce of the 
United States, a statement of how it will 
meet the needs of the service, route or line 
for which it is intended, with emphasis on 
the following factors: (a) Cargo accommoda-
tions—cargo space and fittings and appli-
ances for handling and stowing cargo; (b) 
passenger accommodations; (c) construction 
and design; and (d) accommodations for offi-
cers and crews. 

18. If the proposed new vessel is to be oper-
ated in the fisheries of the United States, a 
description of the vessel, and a statement of 
how the vessel will meet the needs of such 
operations. 

19. If the proposed new vessel is intended to 
replace a vessel or vessels requisitioned or 
purchased by the United States, a statement 
of how the proposed replacement vessel will 
meet the needs of the service, route, line, or 
use for which it is intended. 

20. If the proposed new vessel is less than 
2,000 gross tons or of less speed than 12 
knots, a description of the features which 
would make it desirable for use by the 
United States in case of war or national 
emergency. 

E. The construction reserve fund. 
21. A description of the deposit or deposits 

which the applicant proposes to make in the 
construction reserve fund, including the 
amounts to be deposited in cash, notes, 
mortgages or other evidences of indebted-
ness, irrevocable commitments, or securi-
ties, giving reference to the source as de-
scribed in items C–12, C–13, or C–14. 

22. Name and address of proposed deposi-
tory or depositories for the construction re-
serve fund. 

F. Taxable year of applicant. 
23. Whether applicant files its Federal in-

come tax return on a calendar year or fiscal 
year basis and if on the latter, the beginning 
of its fiscal year. 

G. Exhibits to be furnished. 
24. The following documents shall be filed 

as exhibits attached to the application: 
Exhibit I—If available at the time this ap-

plication is filed, an authenticated copy of 
any irrevocable commitment to finance the 
construction or acquisition of the new vessel 
proposed to be deposited in the construction 
reserve fund pursuant to the provisions of 46 
CFR 287.13(d). 

Exhibit II—If the applicant is a corpora-
tion, a copy of each contract or agreement 
presently in effect, referred to in answer to 
Item 8. 

H. Covenants of the applicant. 
25. The applicant hereby agrees as follows: 
(a) That the construction reserve fund 

shall be subject to the provisions of section 
511, Merchant Marine Act, 1936, as amended, 
to the regulations prescribed by the Admin-
istrator, and the Secretary of the Treasury 
with respect to the establishment, mainte-
nance, expenditure, and use of such fund, and 
to such resolutions as may be adopted by the 
Administrator with respect to such fund; 

(b) That it will furnish copies of any con-
tracts entered into for the construction or 
acquisition of new vessels which the Admin-
istrator may require; 

(c) That it will furnish hull plans and spec-
ifications, machinery plans and specifica-
tions, and data with respect to communica-
tion facilities if and to the extent required 
by the Administrator; and 

(d) If no contract for the construction of a 
new vessel as set forth in paragraph D, sub- 
division 15(a) hereof, has been entered into at 
the time of making of this application, it 
will, upon entering into said contract, fur-
nish to the Administrator the date thereof, 
the parties thereto, the terms thereof and 
date of delivery thereunder. Name of appli-
cant: 

(Date) llllllllllllllllllll

By lllllllllllllllll

(Name, typed)
llllllllllllllllll

(Title)
llllllllllllllllll

(Signature)  

I, lll, certify that I am the lll (Title of 
office) of lll (Exact name of applicant) 
the applicant on whose behalf I am author-
ized to execute the foregoing application and 
agreements; that the applicant is a citizen of 
the United States, in accordance with the re-
quirements of the Merchant Marine Act, 
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1936, as amended; that this application is 
made for the purpose of inducing the Sec-
retary of Transportation, represented by the 
Maritime Administrator to grant to the ap-
plicant, pursuant to the provisions of section 
511 of the Merchant Marine Act, 1936, as 
amended, and the regulations promulgated 
by the Secretary of the Treasury and the 
Maritime Administrator thereunder, with all 
of which I am familiar, permission to estab-
lish a construction reserve fund; that I have 
carefully examined the application and all 
documents submitted in connection there-
with and, to the best of my knowledge, infor-
mation and belief, the statements and rep-
resentations contained in said application 
and related documents are full, complete, ac-
curate, and true. 

Date: 
llllllllllllllllll

(Name)
llllllllllllllllll

(Title)
llllllllllllllllll

(Signature)  

Attention: A false statement in this appli-
cation is punishable by law (18 U.S.C. 1001). 

INSTRUCTIONS AS TO PREPARATION OF 
APPLICATION 

1. Applications shall be prepared in the 
form provided according to the lettered 
items and serially numbered paragraphs. 
They must be signed and sworn to as pro-
vided. Eleven copies of the applications shall 
be filed with the Maritime Administrator, at 
least one copy of which shall be signed. 

2. Each application shall be complete. 
Items or part of items which are inapplicable 
may, however, be omitted. The information 
required by Article 25 need be furnished only 
as stated in that item. The applicant may in-
corporate by specific reference information 
previously furnished the Maritime Adminis-
trator provided that such information so in-
corporated shall have been furnished at least 
in triplicate. 

3. If any information called for by an appli-
cable item is not furnished, and explanation 
of the omission shall be given. The applicant 
may furnish such relevant information as it 
may desire, in addition to that specified in 
the form. 

4. Any additional information called for by 
the Maritime Administrator from time to 
time shall be furnished as an amendment or 
amendments to the application. The original 
and 11 copies of each amendment shall be 
filed, shall refer to the application, and shall 
be identified as an amendment and dated. 
Without any specific request from the Mari-
time Administrator the applicant shall file 
from time to time as amendments any infor-
mation necessary to keep the information 
contained therein or furnished in connection 

therewith current and correct while the ap-
plication is pending. 

(c) Fee. Each such application shall 
be accompanied by the sum of $225, 
which sum will be retained to recover 
the cost of processing the application. 

(Approved by the Office of Management and 
Budget under control number 2133–0032) 

[G.O. 38, 2d Rev., 30 FR 7215, May 29, 1965, as 
amended by Amdt. 1, 31 FR 3397, Mar. 4, 1966; 
47 FR 25530, June 14, 1982; 68 FR 62537, Nov. 5, 
2003; 69 FR 61451, Oct. 19, 2004] 

§ 287.5 Tentative authorization to es-
tablish fund. 

Where the time between the receipt 
by the Administration of the applica-
tion for permission to establish a con-
struction reserve fund and the date 
prior to which an amount received 
from the sale or loss of a vessel must 
be deposited to come within the scope 
of section 511 of the Act is insufficient 
to permit a determination of the eligi-
bility of the applicant, the Administra-
tion may tentatively authorize the es-
tablishment of a construction reserve 
fund and the deposit of such amount 
therein. Such tentative authorization 
shall be subject to rescission by the 
Administration if subsequently it is de-
termined that the applicant is not enti-
tled to the benefits of section 511 of the 
Act, or has not complied with the stat-
utory requirements. For example, a 
tentative authorization will be re-
scinded if the Administration ascer-
tains that the applicant is not a cit-
izen. Upon such determination, the 
fund shall be closed and all amounts on 
deposit therein shall be withdrawn. 

§ 287.6 Establishment of fund. 

(a) Authorization by the Administra-
tion. If the application is approved by 
the Administration, the Administra-
tion will adopt Orders authorizing the 
establishment of a construction reserve 
fund with the depository or deposi-
tories designated by the taxpayer and 
approved by the Administration. The 
Orders will provide for joint control by 
the Administration and the taxpayer 
over such fund, will set forth the condi-
tions governing the establishment and 
maintenance of the fund and the mak-
ing of deposits therein and withdrawals 
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therefrom, and will designate the rep-
resentatives authorized to execute in-
struments of withdrawal on behalf of 
the Administration. 

(b) Resolution or agreement of the tax-
payer. A certified copy of the Orders of 
the Administration will be furnished 
the taxpayer. If the taxpayer is a cor-
poration, it shall promptly adopt, 
through its board of directors, a resolu-
tion satisfactory in form and substance 
to the Administration, authorizing the 
establishment and maintenance of the 
fund in conformity with the action of 
the Administration. If the taxpayer is 
not a corporation, it shall promptly 
execute an agreement with the deposi-
tory satisfactory in form and substance 
to the Administration to conform to 
the action of the Administration as set 
forth in the Orders. Certified copies of 
the Orders of the Administration and 
of the resolution of the taxpayer (if it 
is a corporation) will be furnished to 
the depository by the Administration 
and the taxpayer, respectively, for its 
guidance in maintaining the fund and 
honoring instruments of withdrawal. 
The taxpayer, if a corporation, shall 
also furnish the Administration with a 
certified copy of its resolution, or if 
not a corporation a duplicate original 
of its agreement with the depository. 

NOTE: The resolutions referred to in this 
section shall be retained 2 years after a final 
release or settlement agreement is com-
pleted between the Maritime Administra-
tion/Maritime Subsidy Board and the tax-
payer. 

(c) Constructive action not recognized. 
Constructive deposits, substitutions or 
withdrawals will not be recognized by 
the Administration in the establish-
ment and maintenance of the fund. 

(d) Failure to make deposits as basis for 
termination of fund. In the event no de-
posit is made into the fund for more 
than five years, any amounts remain-
ing in the fund shall be removed from 
the fund at the discretion of the Ad-
ministration and, if so removed, the 
fund shall be terminated. In the event 
of such termination, see § 287.23 for rec-
ognition of gain. 

§ 287.7 Circumstances permitting reim-
bursement from a construction re-
serve fund. 

(a) Payments prior to establishment of 
fund. If, prior to the establishment of a 
construction reserve fund under the 
regulations in this part, a taxpayer has 
made necessary payments under a con-
tract which satisfies the provisions of 
the regulations in this part and section 
511 of the Act for the construction or 
acquisition of a new vessel, such tax-
payer may, if subsequently authorized 
to establish a construction reserve 
fund under the regulations in this part, 
draw against such fund as reimburse-
ment for the amount, if any, of other 
funds which, with the approval or rati-
fication of the Administration, the tax-
payer used for making such necessary 
payments prior to the establishment of 
the fund. 

(b) Payments subsequent to establish-
ment of fund. If, subsequent to the es-
tablishment of a construction reserve 
fund under the regulations in this part, 
the taxpayer has made necessary pay-
ments under a contract which satisfies 
the provisions of the regulations in 
this part and section 511 of the Act for 
the construction or acquisition of a 
new vessel, such taxpayer may draw 
against such fund as reimbursement for 
the amount, if any, of other funds 
which, with the approval or ratifica-
tion of the Administration, the tax-
payer had used for the purpose of mak-
ing such necessary payments. 

§ 287.8 Investment of funds in securi-
ties. 

(a) Obligations of or guaranteed by the 
United States. Interest-bearing direct 
obligations of the United States, or ob-
ligations fully guaranteed as to prin-
cipal and interest by the United States 
may be deposited in the construction 
reserve fund in lieu of cash, may be 
purchased with cash on deposit in the 
fund, or may be substituted for securi-
ties or commitment to finance in the 
fund, subject to the provisions of para-
graph (b) of this section. 

(b) Other securities. In cases where the 
taxpayer desires to deposit any securi-
ties in the fund in lieu of cash other 
than those of or guaranteed by the 
United States or to purchase such 
other securities with cash on deposit in 
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the fund, or to substitute such other 
securities for securities or commit-
ment to finance in the fund, the tax-
payer shall make written application 
to the Administration and shall not 
consummate the transaction until the 
written consent of the Administration 
shall have been received. The applica-
tion shall describe the securities fully. 
Every approval by the Administration 
of such application shall be condi-
tioned upon agreement by the taxpayer 
forthwith to dispose of such securities 
upon subsequent request by the Admin-
istration. Immediately upon the pur-
chase of any securities for deposit in 
the fund, the taxpayer shall advise the 
Administration, giving the date of pur-
chase, a description of the securities, 
and the price paid therefor (net, bro-
kerage and other charges, and gross). 
Ordinarily, the Administration will not 
approve the deposit in the fund in lieu 
of cash, or the purchase with cash on 
deposit in the fund or the substitution 
for securities in the fund of securities 
not actively traded in on exchanges 
registered under the Securities Ex-
change Act of 1934 (15 U.S.C. Chapter 
2B), or securities which are not legal 
for investment of trust funds. When-
ever the Administration approves the 
substitution of other securities for se-
curities in the fund, such substitution 
shall be effected only upon or after the 
deposit of the substituted securities 
into the fund. 

(c) Cash. Cash may be substituted for 
amounts which are on deposit in the 
fund in any other form. 

(d) Devalued securities. In the event 
the Administration determines that 
the market value at any date of any se-
curities in the fund has decreased to a 
figure which is less than 90 percent of 
the market value at the time of deposit 
into the fund, then within 60 days after 
the taxpayer receives notice of such de-
termination the taxpayer shall (except 
as otherwise provided in this para-
graph) deposit into the fund cash or se-
curities in an amount equal to the dif-
ference between the current market 
value of the devalued securities and the 
market value of such securities at the 
time of their original deposit. However, 
if any securities in the fund are valued 
at the time of their deposit at less than 
the market value of such securities at 

the time of their deposit the taxpayer 
shall be required to deposit only an 
amount equal to that portion of the 
difference between the current market 
value of the devalued securities and the 
market value of such securities at the 
time of their original deposit which 
bears the same ratio to such total dif-
ference as the amount at which the se-
curities were valued at the time of 
their deposit bears to the market value 
at the time of such deposit. 

§ 287.9 Valuation of securities in fund. 
(a) Equipment values. In cases where 

securities are deposited in the fund in 
lieu of cash, or are purchased with cash 
on deposit in the fund, or are sub-
stituted for securities in the fund, the 
value of such securities must not be 
less than the amount of cash in lieu of 
which they are so deposited or with 
which they are so purchased, or the 
value at the time of deposit of the se-
curities for which they were so sub-
stituted. If the securities on deposit in 
the fund are replaced by cash from the 
general funds of the taxpayer, the 
amount of cash to be deposited in the 
fund in lieu thereof shall be not less 
than the amount at which such securi-
ties were valued at the time of their 
deposit in the fund. 

(b) Determination of value. (1) For the 
purpose of determining the amount in 
the fund, the value of securities shall 
be their ‘‘market value’’ (which shall 
be the basis for determining value, un-
less otherwise agreed to by the admin-
istration) and shall be determined in 
the following manner: 

(i) In instances where no actual pur-
chase is involved, such as the initial 
deposit of securities in the fund in lieu 
of cash, the last sales price thereof on 
the principal exchange on the day the 
deposit was made shall be deemed to be 
the ‘‘market value’’ thereof, or, if no 
such sales were made, the ‘‘market 
value’’ thereof will be determined by 
the Administration on such basis as it 
may deem to be fair and reasonable in 
each case. 

(ii) In instances where the purchase 
of securities with cash on deposit in 
the fund is involved, ‘‘market value’’ 
shall be the gross price paid (adjusted 
for accrued interest); Provided, That if 
such securities are purchased otherwise 
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than upon a registered exchange the 
price shall be within the range of 
transactions on the exchange on the 
date of such purchase, or, if there were 
no such transactions, then the ‘‘mar-
ket value’’ thereof will be determined 
by the Administration on such basis as 
it may deem to be fair and reasonable 
in each case. 

(2) Purchase-money obligations se-
cured by mortgages on vessels sold or 
irrevocable commitments to finance 
the construction or acquisition of new 
vessels which are deposited in the con-
struction reserve fund as provided in 
§ 287.13 ordinarily will be considered as 
equivalent to their face value. 

§ 287.10 Withdrawals from fund. 

(a) Withdrawals for obligations or liq-
uidation. (1) Checks, drafts, or other in-
struments of withdrawal to meet obli-
gations under a contract for the con-
struction or acquisition of new vessel 
or vessels or for the liquidation of ex-
isting or subsequently incurred pur-
chase-money indebtedness, after hav-
ing been executed by the taxpayer, 
shall be forwarded to the Administra-
tion in Washington, DC, with appro-
priate explanation of the purpose of the 
proposed withdrawal, including prop-
erly certified invoices or other sup-
porting papers. Such instruments of 
withdrawal, if payable to the Adminis-
tration, will be deposited by the Ad-
ministration for collection, and the 
proceeds thereof, upon collection, will 
be credited to the appropriate contract 
with the Administration; but if drawn 
to the order of payees other than the 
Administration, after countersignature 
on behalf of the Administration, will 
ordinarily be forwarded to the payees. 

(2) An amount obligated under a con-
tract for the construction or acquisi-
tion of a new vessel or vessels or for 
the liquidation of existing or subse-
quently incurred purchase-money in-
debtedness, whether the obligor has the 
entire or a partial interest therein 
within the scope of section 511 of the 
Act, may not, so long as the contract 
or indebtedness continues in full force 
and effect, be withdrawn except to 
meet payments due or to become due 
under such contract or for such liq-
uidation. 

(b) Other withdrawals. Checks, drafts, 
or other instruments of withdrawal ex-
ecuted by the taxpayer for purposes 
other than to meet obligations under a 
contract for the construction or acqui-
sition of a new vessel or vessels or for 
the liquidation of existing or subse-
quently incurred purchase-money in-
debtedness, whether the taxpayer has 
the entire or a partial interest therein, 
shall be drawn by the taxpayer to its 
own order and forwarded to the Admin-
istration in Washington, DC, with ap-
propriate explanation of the purpose of 
the proposed withdrawal. Such with-
drawals may occur by reason of a de-
termination by the Administration 
that the taxpayer is not entitled to the 
benefits of section 511 of the Act (see 
§ 287.5), or that a particular deposit has 
been improperly made (see § 287.13), or 
by reason of the election of the tax-
payer to make such withdrawals. Upon 
receipt of such checks, drafts, or other 
instruments of withdrawal, the Admin-
istration will give notice thereof to the 
Commissioner of Internal Revenue. The 
Commissioner will advise the Adminis-
tration of the receipt of the notice and 
the date it was received. The Adminis-
tration shall not countersign such 
checks, drafts, or other instruments of 
withdrawal or transmit them to the 
taxpayer until the expiration of 30 days 
from the date of receipt of the notice 
by the Commissioner, unless the Com-
missioner or such official of the Inter-
nal Revenue Service as he may des-
ignate for the purpose consents in writ-
ing to earlier countersignature by the 
Administration and transmittal to the 
taxpayer. Upon the expiration of such 
30-day period, or prior thereto if the 
aforesaid consent of the Commissioner 
has been obtained, the Administration 
will countersign the check, draft, or 
other instrument of withdrawal and 
forward it to the taxpayer. 

(c) Inapplicability to certain trans-
actions. The provisions of this section 
shall not be applicable to transactions 
deemed to be withdrawals by reason of 
the sale of securities held in the fund 
for an amount less than the market 
value thereof at the time of their de-
posit (see § 287.23), nor to the cancella-
tion of an irrevocable commitment de-
posited in the fund, upon proof satis-
factory to the Administration that the 
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terms of such commitment have been 
fully satisfied. 

§ 287.11 Time deposits. 
Deposits in the construction reserve 

fund not invested in securities may be 
placed in time deposits when, in the 
judgment of the taxpayer, it is desir-
able and feasible so to do. The taxpayer 
shall promptly advise the Administra-
tion of any time deposit arrangements 
made with the depository. The Admin-
istration reserves the right at any time 
to require the termination or modifica-
tion of any such arrangements. With 
prior approval of the Administration a 
time deposit may be made in a deposi-
tory other than the one with which the 
construction reserve fund is estab-
lished. 

§ 287.12 Election as to nonrecognition 
of gain. 

(a) Election requirements. As a pre-
requisite to the nonrecognition of gain 
on the sale or loss of a vessel (or of a 
part interest therein) for Federal in-
come tax purposes, the taxpayer, after 
establishing a construction reserve 
fund, must make an election with re-
spect to such vessel or interest in the 
manner set forth in this paragraph. 

(1) In general. Except as provided in 
paragraph (a)(2) of this section, the 
election must be made in the tax-
payer’s Federal income tax return (or, 
in the case of a partnership, in the 
partnership return of income) for the 
taxable year in which the gain with re-
spect to the sale or loss of the vessel is 
realized. The election as to the non-
recognition of gain shall be shown by a 
statement to that effect, submitted as 
a part of, and attached to, the return. 
The statement, which need not be on 
any prescribed form, shall set forth a 
computation of the amount of the real-
ized gain, the identity of the vessel, the 
nature and extent of the taxpayer’s in-
terest therein, whether such vessel was 
sold or lost and the date of sale or loss, 
the full sale price or full amount of in-
demnity, and the amount and date of 
each payment thereof, the basis of tax 
purposes and any other data affecting 
the determination of the realized gain. 

(2) Certain Government payments. In 
case a vessel is purchased or requi-
sitioned by the United States, or is 

lost, in any taxable year and the tax-
payer receives payment for the vessel 
so purchased or requisitioned, or re-
ceives from the United States indem-
nity on account of such loss, subse-
quent to the end of such taxable year, 
the taxpayer shall make his election by 
filing notice thereof with the Commis-
sioner of Internal Revenue, Wash-
ington, DC, 20224, prior to the expira-
tion of 60 days after receipt of the pay-
ment or indemnity. The taxpayer shall 
file a copy of the notice with the Sec-
retary, Maritime Administration, 
Washington, DC, 20590. The form of the 
notice of election shall be prepared by 
the taxpayer and shall be substantially 
as follows: 

ELECTION RELATIVE TO NONRECOGNITION OF 
GAIN UNDER SECTION 511(c)(2), MERCHANT 
MARINE ACT, 1936 

Pursuant to the provisions of section 
511(c)(2) of the Merchant Marine Act, 1936, as 
amended, notice is hereby given that the un-
dersigned taxpayer elects that gain in re-
spect of the sale to the United States, or in-
demnification received from the United 
States on account of the loss, of the vessel 
named below or share therein shall not be 
recognized. The circumstances involved in 
the computation of such gain are as follows: 

Name and other identification of vessel ll

Nature and extent of the taxpayer’s interest 
in the vessel llllllllllllllll

Nature of disposition, i.e., sale or loss lll

Date of disposition lllllllllllll

Full sale price or full amount of indemnity 
received by taxpayer lllllllllll

Amount and date of each payment of sale 
price or indemnity received by taxpayer l

Amount and date of each previous deposit of 
such payments in construction reserve 
fund llllllllllllllllllll

Identification of each check or other instru-
ment by which payment made to taxpayer 

Tax basis of taxpayer’s interest in vessel ll

Any other data affecting the determination 
of the realized gain llllllllllll

Amount of gain (submit computation) lll

llllllllllllllllll

(Name of taxpayer) 
By lllllllllllllllll
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(Date of execution) lllllllllllll

§ 287.13 Deposit of proceeds of sales or 
indemnities. 

(a) Manner of deposit. The deposit re-
quired by section 511 of the Act must 
be made in a construction reserve fund 
established with a depository or deposi-
tories approved by the Administration 
and subject to the joint control of the 
Administration and the taxpayer. It is 
not necessary to establish a separate 
fund with respect to each vessel or 
share in a vessel sold or lost. 

(b) Amount of deposit. With respect to 
any vessel sold or lost, or a share 
therein, the deposit must be in an 
amount equal to the ‘‘net proceeds’’ of 
the sale, or the ‘‘net indemnity’’ for 
the loss. By ‘‘net proceeds’’ and ‘‘net 
indemnity’’ is meant (1) the depositor’s 
interest in the adjusted basis of the 
vessel plus (2) the amount of gain 
which would be recognized for tax pur-
poses in the absence of section 511 of 
the Act. In determining ‘‘net pro-
ceeds’’, the amount necessarily paid or 
incurred for brokers’ commissions is to 
be deducted from the gross amount of 
the sales price. In the event the tax-
payer is an affiliate or associate of the 
buyer, the amount of the sales price 
shall not exceed the fair market value 
of the vessel or vessels sold as deter-
mined by the Administration. In such 
case the taxpayer shall furnish evi-
dence sufficient, in the opinion of the 
Administration, to establish that the 
sales price is not in excess of the fair 
market value. In determining ‘‘net in-
demnity’’, the amount necessarily paid 
or incurred purely for collection, or 
rate of exchange discounts on the pay-
ment, of the indemnity is to be de-
ducted from the gross amount of col-
lectible indemnity. In case of the sale 
or loss of several vessels or share there-
in, a deposit of the ‘‘net proceeds’’ or 
‘‘net indemnity’’ with respect to one or 
more of the vessels or shares is permis-
sible. Where several vessels or shares 
are sold for a lump sum, the ‘‘net pro-
ceeds’’ allocated to each vessel or share 
shall be determined in accordance with 
any reasonable rule satisfactory to the 
Commissioner of Internal Revenue. The 
taxpayer must deposit the full amount 
of each payment (including cash, notes, 
or other evidences of indebtedness) as a 

single deposit in the construction re-
serve fund. A payment divided between 
two or more depositories will be re-
garded as a single deposit. Amounts re-
ceived by the taxpayer prior to the 
date of consummation of the sale of the 
vessel shall be considered as having 
been received by the taxpayer at the 
time the sale is consummated. 

(c) Purchase-money obligations. Where 
the proceeds from the sale of a vessel 
include purchase-money obligations, 
such obligations together with the en-
tire collateral therefor, or, in the case 
of deposit of the proceeds of a share in 
the vessel, a proportionate part of the 
obligations and collateral as deter-
mined by the Administration, shall be 
deposited, with the remainder of the 
proceeds, in the construction reserve 
fund as a part of the ‘‘net proceeds’’. 
The depository shall receive payment 
of all amounts due on such purchase- 
money obligations and such amounts 
shall be placed in the fund in substi-
tution for the portion of the obliga-
tions paid. All installments of pur-
chase-money obligations shall be paid 
directly into the fund by the obligor. In 
the event any such installment is not 
so deposited, the Administration, at 
any time after the due date, may re-
quire the taxpayer to deposit an 
amount equal to such installment. If 
the taxpayer so desires, he may deposit 
in the construction reserve fund cash 
or approved securities in an amount 
equal to the face value of any pur-
chase-money obligations in lieu of de-
positing such obligations. 

(d) Vessel subject to mortgage at time of 
sale or loss. Where a vessel is subject to 
a mortgage or other encumbrance at 
the time of its sale or loss and the tax-
payer actually receives only an amount 
representing the equity therein or a 
share in such equity corresponding to 
his share in the vessel, he shall deposit 
in the construction reserve fund such 
amount and concurrently therewith 
other funds in an amount equal to the 
difference between the amount re-
ceived and the ‘‘net proceeds’’ or ‘‘net 
indemnity’’. Such other funds may be 
in the form of cash, or, subject to the 
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approval of the Administration, (1) in-
terest-bearing securities, or (2) an ir-
revocable and unconditional commit-
ment to finance the construction or ac-
quisition of a new vessel in whole or in 
part by an obligor approved by the Ad-
ministration in an amount equal to the 
amount by which the ‘‘net proceeds’’ 
exceed the cash or securities deposited 
in the fund. 

(e) Unauthorized deposits. A deposit 
which is not provided for by section 511 
of the Act shall, without unreasonable 
delay, be withdrawn from the fund and 
tax liability will be determined as 
though such deposit had not been 
made. (See §§ 287.10 and 287.24.) 

§ 287.14 Deposit of earnings and re-
ceipts. 

(a) Earnings. A citizen may deposit 
all or any part of earnings derived from 
the operation, within the scope of 
§ 287.3, of a vessel or vessels owned ei-
ther by himself or any other person, if 
such earnings are intended for con-
struction or acquisition of new vessels. 
Such earnings may include payments 
received by an owner, as compensation 
for use of his vessel, from other persons 
by whom it is so operated. Earnings 
from other sources may not be depos-
ited. The earnings from operation of 
vessels which are eligible for deposit 
are the net earnings determined with-
out regard to any deduction for depre-
ciation, obsolescence, or amortization 
with respect to such vessels. 

(b) Receipts. Receipts from deposited 
funds, in the form of interest or other-
wise, may be deposited. 

§ 287.15 Time for making deposits. 
(a) Proceeds of sale or indemnification. 

Deposits of amounts representing pro-
ceeds of the sale or indemnification for 
loss of a vessel or share therein must 
be made within 60 days after receipt by 
the taxpayer. 

(b) Earnings and receipts. Earnings 
and receipts for the taxable year may 
be deposited at any time. (See § 287.14.) 

§ 287.16 Tax liability as to earnings de-
posited. 

Deposit in the construction reserve 
fund of earnings from the operation of 
a vessel or vessels, or receipts, in the 
form of interest or otherwise, with re-

spect to amounts previously deposited 
does not exempt the taxpayer from tax 
liability with respect thereto nor post-
pone the time such earnings or receipts 
are includible in gross income. Earn-
ings and receipts deposited in a con-
struction reserve fund established in 
accordance with the provisions of sec-
tion 511 of the Act and the regulations 
in this part will be deemed to have 
been accumulated for the reasonable 
needs of the business within the mean-
ing of part 1 (section 531 and following), 
subchapter G, chapter 1 of the Internal 
Revenue Code of 1954, so long as the re-
quirements of section 511 of the Act 
and the regulations in this part are 
satisfied relative to the use of the fund 
in the construction, reconstruction, re-
conditioning, or acquisition of new ves-
sels, or for the liquidation of purchase- 
money indebtedness on such vessels. 
For incurrence of tax liability due to 
noncompliance with the requirements 
of section 511 of the Act and the regula-
tions in this part with respect to depos-
its in the construction reserve fund, 
see the provisions of § 287.23. 

§ 287.17 Basis of new vessel. 
The basis for determining gain or 

loss and for depreciation for the pur-
pose of the Federal income tax with re-
spect to a new vessel constructed, re-
constructed, reconditioned, or acquired 
by the taxpayer, or with respect to 
which purchase-money indebtedness is 
liquidated as provided in section 511(g) 
of the Act, with funds deposited in the 
construction reserve fund, is reduced 
by the amount of the unrecognized 
gain represented in the funds allocated 
under the provisions of the regulations 
in this part to the cost of such vessel. 
(See § 287.18.) 

§ 287.18 Allocation of gain for tax pur-
poses. 

(a) General rules of allocation. As pro-
vided in § 287.17, if amounts on deposit 
in a construction reserve fund are ex-
pended, obligated, or withdrawn for 
construction, reconstruction, recondi-
tioning, or acquisition of new vessels, 
or for the liquidation of purchase- 
money indebtedness of such vessels, 
the portion thereof which represents 
gain shall be applied in reduction of 
the basis of such new vessels. The rules 
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set forth below in this paragraph shall 
apply in allocating the unrecognized 
gain to the amounts so expended, obli-
gated, or withdrawn: 

(1) If the ‘‘net proceeds’’ of a sale or 
‘‘net indemnity’’ in respect of a loss 
are deposited in more than one deposit, 
the portion thereof representing unrec-
ognized gain shall be considered as hav-
ing been deposited first. 

(2) Amounts expended, obligated, or 
withdrawn from the construction re-
serve fund shall be applied against 
amounts deposited in the order of de-
posit. 

(3) If any deposit consists in part of 
gain not recognized under section 511(c) 
of the Act, then any expenditure, obli-
gation, or withdrawal applied against 
such deposit shall be considered to con-
sist of gain in the same proportion that 
the part of the deposit which con-
stitutes gain bears to the total amount 
of the deposit. 

(b) Date of obligation. The date funds 
are obligated under a contract for the 
construction, reconstruction, recondi-
tioning, or acquisition of new vessels, 
or for the liquidation of purchase- 
money indebtedness on such vessels, 
rather than the date of payment from 
the fund, will determine the order of 
application against the deposits in the 
fund. When a contract for the construc-
tion, reconstruction, reconditioning, or 
acquisition of new vessels, or for the 
liquidation of purchase-money indebt-
edness on such vessels is entered into, 
amounts on deposit in the construction 
reserve fund will be deemed to be obli-
gated to the extent of the amount of 
the taxpayer’s liability under the con-
tract. Deposits will be deemed to be so 
obligated in the order of deposit, each 
new contract obligating the earliest de-
posit not previously expended, obli-
gated, or withdrawn. If the liability 
under the contract exceeds the amount 
in the construction reserve fund, the 
contract will be deemed to obligate, to 
the extent of that part of such excess 
not otherwise satisfied, the earliest de-
posit or deposits thereafter made. 

(c) Illustration. The foregoing rules 
are illustrated in the following exam-
ple: 

Example. (1) A taxpayer who makes his re-
turns on the calendar year basis sells a ves-
sel in 1963 for $1,000,000, realizing a gain of 

$400,000. Payment of $100,000 is received in 
March 1963 when the contract is signed, and 
the balance of $900,000 is received in June 
1963 on delivery of the vessel. The $1,000,000 is 
deposited in a construction reserve fund in 
July 1963. In December 1963, the taxpayer 
also deposits $150,000, representing earnings 
of that year. In 1964, he sells another vessel 
for $1,000,000, realizing a gain of $250,000. The 
sale price of $1,000,000 is received on delivery 
of the vessel in February 1964, and deposited 
in the construction reserve fund in March 
1964. In September 1964, the taxpayer pur-
chases for cash out of the construction re-
serve fund a new vessel for $1,750,000. To the 
cost of this vessel must be allocated the 1963 
deposits of $1,150,000 and $600,000 of the 
March 1964 deposit. This leaves in the fund 
$400,000 of the March 1964 deposit. The 
amount of the unrecognized gain to be ap-
plied against the basis of the new vessel is 
$550,000, computed as follows: Gain of $400,000 
represented in the 1963 deposits, plus the 
same proportion of the $250,000 gain rep-
resented in the March 1964 deposit ($1,000,000) 
which the amount ($600,000) allocated to the 
vessel is of the amount of the deposit, i.e., 
$400,000 plus 600,000/1,000,000 of $250,000 or 
$150,000, a total of $550,000. This reduces the 
basis of the new vessel to $1,200,000 ($1,750,000 
less $550,000). 

(2) In 1965, the taxpayer sells a third vessel 
for $3,000,000, realizing a gain of $900,000. The 
$3,000,000 is received and deposited in the 
construction reserve fund in June 1965, mak-
ing a total in the fund of $3,400,000. In De-
cember 1965, the taxpayer contracts for the 
construction of a second new vessel to cost a 
maximum of $3,200,000, thereby obligating 
that amount of the fund, and in June 1966, 
receives permission to withdraw the unobli-
gated balance amounting to $200,000. To the 
cost of the second new vessel must be allo-
cated the $400,000 balance of the March 1964 
deposit and $2,800,000 of the June 1965 de-
posit. The unrecognized gain to be applied 
against the basis of such new vessel is that 
proportion of the gain represented in each 
deposit which the portion of the deposit allo-
cated to the vessel bears to the amount of 
such deposit, i.e., 400,000/1,000,000 of $250,000, 
or $100,000 plus 2,800,000/3,000,000 of $900,000, or 
$840,000 making a total of $940,000. The 
$200,000 withdrawal is applied against the 
June 1965 deposit and the portion thereof 
which represents gain will be recognized as 
income for 1965, the year in which realized. 
The computation of the recognized gain is as 
follows: 200,000/3,000,000 of $900,000, or $60,000. 

§ 287.19 Requirements as to new ves-
sels. 

(a) Requirements. For the purposes of 
section 511 of the Act and the regula-
tions in this part, the new vessel must 
be— 
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(1) Documented under the laws of the 
United States when it is acquired by 
the taxpayer, or the taxpayer must 
agree that when acquired it will be doc-
umented under the laws of the United 
States; 

(2)(i) Constructed in the United 
States after December 31, 1939, or (ii) 
its construction has been financed 
under Title V or Title VII of the Act, 
or (iii) its construction has been aided 
by a mortgage insured under Title XI 
of the Act; and 

(3) Either (i) of such type, size, and 
speed as the Administration deter-
mines to be suitable for use on the high 
seas or Great Lakes in carrying out the 
purposes of the Act, but of not less 
than 2,000 gross tons or of less speed 
than 12 knots, except that a particular 
vessel may be of lesser tonnage or 
speed if the Administration determines 
and certifies that the particular vessel 
is desirable for use by the United 
States in case of war or national emer-
gency, or (ii) constructed to replace a 
vessel or vessels requisitioned or pur-
chased by the United States, in which 
event it must be of such type, size, and 
speed as to constitute a suitable re-
placement for the vessel requisitioned 
or purchased, but if a vessel already 
built is acquired to replace a vessel or 
vessels requisitioned or purchased by 
the United States, such vessel must 
meet the requirements set forth in 
paragraph (a)(3)(i) of this section. Ordi-
narily, under paragraph (a)(3)(i) of this 
section, a vessel constructed more than 
five years before the date on which de-
posits in a construction reserve fund 
are to be expended or obligated for ac-
quisition of such vessel will not be con-
sidered suitable for use in carrying out 
the purpose of the Act, except that the 
five-year age limitation provided above 
in this sentence shall not apply to a 
vessel to be reconstructed before being 
placed in operation by the taxpayer. 

(b) Time of construction. A vessel will 
be deemed to be constructed after De-
cember 31, 1939, only if construction 
was commenced after that date. Sub-
ject to the provisions of this section, a 
new vessel may be newly built for the 
taxpayer, or may be acquired after it is 
built. 

(c) Replacement of vessels. It is not 
necessary that vessels shall be replaced 

vessels for vessel. The new vessels may 
be more or less in number than the re-
placed vessels, provided the other re-
quirements of this section are met. 

§ 287.20 Obligation of deposits. 

(a) Time for obligation. Within three 
years from the date of any deposit in a 
construction reserve fund, unless ex-
tension is granted as provided in 
§ 287.22, such deposit must be obligated 
under a contract for the construction 
or acquisition of a new vessel or vessels 
(or in the discretion of the Administra-
tion for a share therein), with not less 
than 121⁄2 percent of the construction or 
contract price of the entire vessel or 
vessels actually paid or irrevocably 
committed on account thereof or must 
be expended or obligated for the liq-
uidation of existing or subsequently in-
curred purchase-money indebtedness to 
persons other than a parent company 
of, or a company affiliated or associ-
ated with, the mortgagor on a new ves-
sel or vessels. Amounts on deposit in a 
construction reserve fund will be 
deemed to be obligated for expenditure 
when a binding contract of construc-
tion or acquisition has been entered 
into or when purchase-money indebted-
ness has been incurred and, if obligated 
under a contract of construction or ac-
quisition, will be deemed to be irrev-
ocably committed when due and pay-
able in accordance with the terms of 
the contract of construction or acquisi-
tion. 

(b) Requirements for obligation. Unless 
otherwise authorized by the Adminis-
tration, contracts for the construction 
of new vessels must be for a fixed price, 
or provide for a base price that may be 
adjusted for changes in labor and mate-
rial costs not exceeding 15 percent of 
the base price. The fixed or base price, 
as the case may be, shall be fair and 
reasonable as determined by the Mari-
time Administration. Any financial or 
other interests between the taxpayer 
and the contractor shall be disclosed to 
the Administration by the taxpayer. 
Plans and specifications for the new 
vessel or vessels must be approved by 
the Administration to the extent it 
deems necessary. A deposit in a con-
struction reserve fund may be expended 
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or obligated for expenditure for pro-
curement under an acquisition or con-
struction contract of a part interest in 
a new vessel or vessels only after ob-
taining the written consent of the Ad-
ministration. The granting of such con-
sent shall be entirely in the discretion 
of the Administration and it may im-
pose such conditions with respect 
thereto as it may deem necessary or 
advisable for the purpose of carrying 
out the provisions of section 511 of the 
Act. Applications for such consent 
shall be executed in triplicate, and, to-
gether with eight conformed copies 
thereof, filed with the Administration. 

§ 287.21 Period for construction of cer-
tain vessels. 

A new vessel constructed otherwise 
than under the provisions of Title V of 
the Act, and not purchased from the 
Administration must, within six 
months from the date of the construc-
tion contract, or within the period of 
any extension, be completed to the ex-
tent of not less than 5 percent as esti-
mated by the Administration and cer-
tified by it to the Secretary of the 
Treasury. In case of a contract cov-
ering more than one vessel it will be 
sufficient if one of the vessels is 5 per-
cent completed within the six months’ 
period from the date of the contract or 
within the period of any extension, and 
so certified. All construction must be 
completed with reasonable dispatch as 
determined by the Administration. If, 
for causes within the control of the 
taxpayer, the entire construction is 
not completed with reasonable dis-
patch, the Administration will so cer-
tify to the Secretary of the Treasury. 
For the effect of such certification, see 
§ 287.23. 

§ 287.22 Time extensions for expendi-
ture or obligation. 

(a) Extensions. The Administration, 
upon application and a showing of 
proper circumstances, (1) may allow an 
extension of time within which depos-
its shall be expended or obligated, not 
to exceed one year, and upon a second 
application received before the expira-
tion of the first extension, may allow 
an additional extension not to exceed 
one year, and (2) may allow an exten-
sion or extensions of time within which 

five percent of the construction shall 
have been completed as provided in 
§ 287.21 not to exceed one year in the 
aggregate, and (3) may allow any other 
extensions that may be provided by 
amendment to the Act. 

(b) Application required. A taxpayer 
seeking an extension of time shall 
make application therefor, and trans-
mit it with an appropriate statement 
of the circumstances, including the 
reasons justifying the requested exten-
sion or extensions, and appropriate 
documents in substantiation of the 
statement, to the Administration. The 
Administration will notify the Com-
missioner of Internal Revenue of any 
extension granted. In case an applica-
tion for extension is denied, the tax-
payer will be liable for delay as though 
no application had been made. 

§ 287.23 Noncompliance with require-
ments. 

(a) Noncompliance. The amount of the 
gain which is that portion of the con-
struction reserve fund otherwise con-
stituting taxable income under the law 
applicable to the taxable year in which 
such gain was realized shall be included 
in the taxpayer’s gross income for such 
taxable year for income or excess-prof-
its tax purposes, if: 

(1) A portion of such fund is with-
drawn for purposes other than— 

(i) The construction, reconstruction, 
reconditioning, or acquisition of a new 
vessel; or 

(ii) The liquidation of existing or 
subsequently incurred purchase-money 
indebtedness to persons other than a 
parent company of, or a company af-
filiated or associated with, the mort-
gagor on a new vessel or vessels; or 

(2) The taxpayer fails to comply with 
the requirements of section 511 of the 
Act or the regulations in this part re-
lating to the utilization of construc-
tion reserve funds in the construction, 
reconstruction, reconditioning, or ac-
quisition of a new vessel, or the liq-
uidation of purchase-money indebted-
ness on such a vessel. 
If securities on deposit in a construc-
tion reserve fund are sold and the 
amount placed in the fund in lieu 
thereof is less than the value of the se-
curities at the time of their deposit, 
the difference between such market 
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value and the amount placed in the 
fund in lieu of the securities will be 
deemed to have been withdrawn. With 
respect to the substitution of new fi-
nancing in the case of an irrevocable 
commitment, see paragraph (d) of 
§ 287.13. 

(b) Amount recognized. In the event of 
noncompliance with the prescribed 
conditions relative to any contract for 
construction, reconstruction, recondi-
tioning, or acquisition of new vessels, 
or for the liquidation of purchase- 
money indebtedness on such vessels, 
recognition will extend to the entire 
amount of the gain represented in that 
portion of the construction reserve 
fund obligated under such contract. 
Thus, if the Administration determines 
and certifies to the Secretary of the 
Treasury that for causes within the 
control of the taxpayer construction 
under a contract is not completed with 
reasonable dispatch, the entire amount 
of the gain represented in the portion 
of the construction reserve fund obli-
gated under the contract will be recog-
nized even though all other conditions 
have been satisfied. In case of non-
compliance with the requirements of 
section 511 of the Act or the regula-
tions in this part, see the provisions of 
§ 287.18 as to the allocation of gain. 

(c) Unreasonable accumulation. Non-
compliance with the provisions of sec-
tion 511 of the Act or the regulations in 
this part relative to the utilization of 
the deposited amounts may also, inas-
much as the provision of section 511(f) 
of the Act is then inapplicable, warrant 
an examination to ascertain whether 
such amounts constitute an unreason-
able accumulation of earnings and 
profits within the meaning of part I 
(section 531 and following), subchapter 
G, chapter 1 of the Internal Revenue 
Code of 1954, or corresponding provi-
sions of prior law. If amounts are de-
posited and the fund maintained in 
good faith for the purpose of construc-
tion, reconstruction, reconditioning, 
and acquisition of new vessels, or for 
the liquidation of purchase-money in-
debtedness on such vessels, such 
amounts will be deemed to have been 
accumulated for the reasonable needs 
of the business. 

§ 287.24 Extent of tax liability. 

(a) Declared value excess-profits tax. 
Gain which is includible in gross in-
come under § 287.23 shall be included in 
gross income for all income and excess- 
profits tax purposes, but not for the 
purposes of the declared value excess- 
profits tax and the capital stock tax as 
provided in section 511(i) of the Act. In 
lieu of any adjustment with respect to 
such declared value excess-profits tax, 
there is imposed for any taxable year 
ending on or before June 30, 1945, in 
which the gain is realized an additional 
tax of 1.1 percent of the amount of the 
gain. No additional capital stock tax 
liability is incurred. 

(b) Improper deposits. In the case of 
deposits in the construction reserve 
fund of amounts derived from sources 
other than those specified in section 
511 of the Act, or in the case of failure 
to deposit an amount equal to the ‘‘net 
proceeds’’ or ‘‘net indemnity’’ within 
the period prescribed in section 511(c) 
of the Act and § 287.15, the taxpayer ob-
tains no suspension or postponement of 
any tax liability and the tax is collect-
ible without regard to the provisions of 
section 511(c) of the Act. 

(c) Time for filing claim subsequent to 
election under section 511(c)(2). If an 
election is made under section 511(c)(2) 
of the Act, and paragraph (a)(2) of 
§ 287.12, and if computation or recompu-
tation in accordance therewith is oth-
erwise allowable but is prevented, on 
the date of filing of notice of such elec-
tion, or within six months thereafter, 
by any statute of limitation, such com-
putation or recomputation neverthe-
less shall be made notwithstanding 
such statute if a claim therefor is filed 
within six months after the date of 
making such election. If as the result 
of such computation or recomputation 
an overpayment is disclosed, a claim 
for refund on Form 843 should also be 
filed within such six months’ period. 

§ 287.25 Assessment and collection of 
deficiencies. 

Any additional tax, including the 1.1 
percent amount imposed by section 
511(i) of the Act, due on account of 
withdrawal from a construction reserve 
fund, or failure to comply with section 
511 of the Act or the regulations in this 
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part, is collectible as a deficiency. In-
terest upon such deficiency will run 
from the date the withdrawal or non-
compliance occurs. The amount of any 
deficiency, including interest and addi-
tions to the tax, determined as a result 
of such withdrawal or noncompliance, 
may be assessed, or a proceeding in 
court for the collection thereof may be 
begun without assessment, at any time 
and without regard to any period of 
limitations or any other provisions of 
law or rule of law, including the doc-
trine of res judicata. 

§ 287.26 Reports by taxpayers. 

(a) Information required. With each in-
come tax return filed for a taxable year 
during any part of which a construc-
tion reserve fund is in existence the 
taxpayer shall submit a statement set-
ting forth a detailed analysis of such 
fund. The statement, which need not be 
on any prescribed form, shall include 
the following information with respect 
to the construction reserve fund: 

(1) The actual balance in the fund at 
the beginning and end of the taxable 
year; 

(2) The date, amount, and source of 
each deposit during the taxable year; 

(3) If any deposit referred to in para-
graph (a)(2) of this section consists of 
proceeds from the sale, or indemnifica-
tion of loss, of a vessel or share there-
of, the amounts of the unrecognized 
gain; 

(4) The date, amount, and purpose of 
each expenditure or withdrawal from 
the fund; and 

(5) The date and amount of each con-
tract, under which deposited funds are 
deemed to be obligated during the tax-
able year, for the construction, recon-
struction, reconditioning, or acquisi-
tion of new vessels, or for the liquida-
tion of purchase-money indebtedness 
on such vessels, and the identification 
of such vessels. 

(b) Records required. Taxpayers shall 
keep such records and make such addi-
tional reports as the Commissioner of 
Internal Revenue or the Administra-
tion may require. 

NOTE: The records referred to in this sec-
tion shall be retained for a period of six 
months beyond the termination or closing 
out of the reserve fund. 

§ 287.27 Controlled corporation. 

For the purpose of section 511 of the 
Act and the regulations in this part a 
new vessel is considered as con-
structed, reconstructed, reconditioned, 
or acquired by the taxpayer if con-
structed, reconstructed, reconditioned, 
or acquired by a corporation at a time 
when the taxpayer owns not less than 
95 percent of the total number of 
shares of each class of stock of the cor-
poration. 

§ 287.28 Administrative jurisdiction. 

Sections 287.3 to 287.11, inclusive, 
§§ 287.13 to 187.15, inclusive, and §§ 287.19 
to 287.22, inclusive, deal primarily with 
matters under the jurisdiction of the 
Administration. Sections 287.12, 287.16 
to 287.18, inclusive, and §§ 287.23 to 
287.27, inclusive, deal primarily with 
matters under the jurisdiction of the 
Commissioner of Internal Revenue. 
Generally, matters relating to the es-
tablishment, maintenance, expendi-
ture, and use of construction reserve 
funds and the construction, reconstruc-
tion, reconditioning, or acquisition of 
new vessels are under the jurisdiction 
of the Administration; and matters re-
lating to the determination, assess-
ment, and collection of taxes are under 
the jurisdiction of the Commissioner of 
Internal Revenue. Correspondence 
should be addressed to the particular 
authority having jurisdiction in the 
matter. 

PART 289—INSURANCE OF CON-
STRUCTION-DIFFERENTIAL SUB-
SIDY VESSELS, OPERATING-DIF-
FERENTIAL SUBSIDY VESSELS AND 
OF VESSELS SOLD OR ADJUSTED 
UNDER THE MERCHANT SHIP 
SALES ACT 1946 

Sec. 
289.1 Definition. 
289.2 Vessels included. 
289.3 Provision in subsidy agreements and 

mortgages. 
289.4 Insurance by owners. 
289.5 Insurance by the United States. 

AUTHORITY: Sec. 204, 49 Stat. 1987, as 
amended; 46 U.S.C. 1114. Interpret or apply 
sec. 12, 60 Stat. 49, as amended; 50 U.S.C. 
App. 1745. 
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SOURCE: General Order 67 Rev., 18 FR 230, 
Jan. 10, 1953, unless otherwise noted. 

§ 289.1 Definition. 
For the purpose of this part, when 

reference is made to the phrase interest 
of the United States, it shall mean: 

(a) As to vessels constructed or sold 
with construction-differential subsidy 
and/or national defense feature allow-
ance under Title V or VII of the Mer-
chant Marine Act, 1936, as amended, 
the value of the construction-differen-
tial subsidy allowance, plus the allow-
ance for national defense features; 

(b) As to vessels constructed or sold 
under Title V or VII of the Merchant 
Marine Act of 1936, as amended, and ad-
justed in price pursuant to section 9 of 
the Merchant Ship Sales Act of 1946, 
the difference between the pre-war do-
mestic cost and the statutory sales 
price as defined in the Merchant Ship 
Sales Act of 1946. 

§ 289.2 Vessels included. 
Vessels subject to the provisions of 

this part are: 
(a) All vessels which may in the fu-

ture be constructed or sold with con-
struction-differential subsidy allow-
ances and/or national defense features 
allowance under Title V or VII of the 
Merchant Marine Act 1936, as amended. 

(b) All vessels which have previously 
been constructed or sold with construc-
tion-differential subsidy allowances 
and national defense features allow-
ances under Title V or VII of the Mer-
chant Marine Act, 1936, as amended; 

(c) All vessels which have previously 
been constructed with construction-dif-
ferential subsidy allowances or na-
tional defense features allowance under 
Title V or VII of the Merchant Marine 
Act of 1936, as amended, and later ad-
justed in price pursuant to section 9 of 
the Merchant Ship Sales Act of 1946; 

(d) All vessels which are subsidized 
under operating-differential subsidy 
agreements. 

§ 289.3 Provision in subsidy agree-
ments and mortgages. 

(a) All construction-differential sub-
sidy agreements and mortgages rel-
ative to vessels covered in § 289.2(a) 
shall provide, wherever possible, that 
the Maritime Administrator may, in 

his discretion, require the owner to in-
sure, with commercial underwriters, 
the interest of the United States. 

(b) All future construction-differen-
tial subsidy agreements and future op-
erating subsidy agreements shall re-
quire that owners insure vessels cov-
ered in § 289.2 (a) and (d) in amounts ac-
ceptable to the Maritime Administra-
tion. 

§ 289.4 Insurance by owners. 
Owners of vessels covered in § 289.2 

will not be required to arrange com-
mercial insurance to cover the interest 
of the United States, exclusive of its 
mortgage interest, but the United 
States reserves the right to require, 
whenever the contracts so provide, 
that this be done at some future date, 
should it deem it necessary. 

§ 289.5 Insurance by the United States. 
The United States will self-insure its 

interest, exclusive of mortgage inter-
est, as defined in § 289.1. 

PART 295—MARITIME SECURITY 
PROGRAM (MSP) 

Subpart A—Introduction 

Sec. 
295.1 Purpose. 
295.2 Definitions. 
295.3 Waivers. 

Subpart B—Establishment of MSP Fleet and 
Eligibility 

295.10 Eligibility requirements. 
295.11 Applications. 
295.12 Priority for awarding agreements. 

Subpart C—Maritime Security Program 
Operating Agreements 

295.20 General conditions. 
295.21 MSP assistance conditions. 
295.22 Commencement and termination of 

operations. 
295.23 Reporting requirements. 

Subpart D—Payment and Billing 
Procedures 

295.30 Payment. 
295.31 Criteria for payment. 

Subpart E—Appeals Procedures 

295.40 Administrative determinations. 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00101 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



92 

46 CFR Ch. II (10–1–14 Edition) § 295.1 

AUTHORITY: 46 App. U.S.C. 1171 et seq.; 46 
App. U.S.C. 1114 (b), 49 CFR 1.66. 

SOURCE: 62 FR 37737, July 15, 1997, unless 
otherwise noted. 

Subpart A—Introduction 

§ 295.1 Purpose. 

This part prescribes regulations im-
plementing the provisions of subtitle B 
(Maritime Security Fleet Program) of 
title VI of the Merchant Marine Act, 
1936, as amended, governing Maritime 
Security Program payments for vessels 
operating in the foreign trade or mixed 
foreign and domestic commerce of the 
United States allowed under a registry 
endorsement issued under 46 U.S.C. 
12105. 

§ 295.2 Definitions. 

For the purposes of this part: 
(a) Act, means the Merchant Marine 

Act, 1936, as amended by the Maritime 
Security Act of 1996 (MSA)(46 App. 
U.S.C. 1101 et seq.). 

(b) Administrator, means the Mari-
time Administrator, U.S. Maritime Ad-
ministration (MARAD), U.S. Depart-
ment of Transportation, who is author-
ized to administer the MSA. 

(c) Agreement Vessel, means a vessel 
covered by a MSP Operating Agree-
ment. 

(d) Applicant, means an applicant for 
a MSP Operating Agreement. 

(e) Bulk Cargo, means cargo that is 
loaded and carried in bulk without 
mark or count. 

(f) Chapter 121, means the vessel doc-
umentation provisions of chapter 121 of 
title 46, United States Code. 

(g) Citizen of the United States, means 
an individual or a corporation, partner-
ship or association as determined 
under section 2 of the Shipping Act, 
1916, as amended (46 App. U.S.C. 802). 

(h) Contracting Officer, means the As-
sociate Administrator for National Se-
curity, MARAD. 

(i) Contractor, means the owner or op-
erator of a vessel that enters into a 
MSP Operating Agreement for the ves-
sel with MARAD pursuant to § 295.20 of 
this part. 

(j) DOD, means the U.S. Department 
of Defense. 

(k) Domestic Trade, means trade be-
tween two or more ports and/or points 
in the United States. 

(l) Eligible Vessel, means a vessel that 
meets the requirements of § 295.10(b) of 
this part. 

(m) Emergency Preparedness Program 
Agreement, means the agreement, re-
quired by section 653 of the act, be-
tween a Contractor and the Secretary 
of Transportation (acting through 
MARAD) to make certain commercial 
transportation resources available dur-
ing time of war or national emergency. 

(n) Enrollment, means the entry into 
a MSP Operating Agreement with the 
MARAD to operate a vessel(s) in the 
MSP Fleet in accordance with § 295.20 
of this part. 

(o) Fiscal Year, means any annual pe-
riod beginning on October 1 and ending 
on September 30. 

(p) LASH Vessel, means a lighter 
aboard ship vessel. 

(q) Militarily Useful, is defined accord-
ing to DOD Joint Strategic Planning 
Capabilities Plan (JSCAP) guidance as 
follows: 

(1) U.S. Sources—All active and inac-
tive ocean-going ships (and certain 
other specially selected vessels) within 
the following types and criteria from 
United States sources with a minimum 
speed of 12 knots. 

(2) Dry Cargo—All dry cargo ships, in-
cluding integrated tug/barges (ITBs) 
with a minimum capacity of 6,000 tons 
(DWT) capable of carrying, without sig-
nificant modification, any of the fol-
lowing cargoes: unit equipment, ammu-
nition, or sustaining supplies. 

(r) MSP Fleet, means the fleet of ves-
sels operating under MSP Operating 
Agreements. 

(s) MSP Operating Agreement, means 
the MSP Operating Agreement, pro-
viding for MSP payments entered into 
by a Contractor and MARAD. 

(t) MSP Payments, means the pay-
ments made for the operation of U.S.- 
flag vessels in the foreign trade or 
mixed foreign and domestic trade of 
the United States allowed under a reg-
istry endorsement issued under 46 
U.S.C. 12105, to maintain intermodal 
shipping capability and to meet na-
tional defense and security require-
ments in accordance with the terms 
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and conditions of the MSP Operating 
Agreement. 

(u) Ocean Common Carrier, means a 
carrier that meets the requirements of 
the MSA, section 654(3). 

(v) ODS, means Operating-Differen-
tial Subsidy provided by Subtitle A, 
Title VI, of the Act. 

(w) Operating Day, means any day 
during which a vessel is operated in ac-
cordance with the terms and conditions 
of the MSP Operating Agreement. 

(x) Related party, means: 
(1) a holding company, subsidiary, af-

filiate, or associate of a contractor who 
is a party to an operating agreement 
under Subtitle B, Title VI, of the Act; 
and 

(2) an officer, director, agent, or 
other executive of a contractor or of a 
person referred to in paragraph (x)(1) of 
this section. 

(y) Roll-on/Roll-off Vessel, means a 
vessel that has ramps allowing cargo to 
be loaded and discharged by means of 
wheeled vehicles so that cranes are not 
required. 

(z) Secretary, means the Secretary of 
Transportation. 

(aa) United States Documented Vessel, 
means a vessel documented under 
Chapter 121 of Title 46, United States 
Code. 

§ 295.3 Waivers. 
In special circumstances, and for 

good cause shown, the procedures pre-
scribed in this part may be waived in 
writing by the Maritime Administra-
tion, by mutual agreement of the Mari-
time Administration and the Con-
tractor, so long as the procedures 
adopted are consistent with the Act 
and with the objectives of these regula-
tions. 

Subpart B—Establishment of MSP 
Fleet and Eligibility 

§ 295.10 Eligibility requirements. 
(a) Applicant. Any person may apply 

to MARAD for Enrollment of Eligible 
Vessels in MSP Operating Agreements 
for inclusion in the MSP Fleet pursu-
ant to the provisions of subtitle B, title 
VI, of the act. Applications shall be ad-
dressed to the Secretary, Maritime Ad-
ministration, 400 Seventh Street, S.W., 
Washington, D.C. 20590. 

(b) Eligible Vessel. A vessel eligible for 
enrollment in a MSP Operating Agree-
ment shall be self-propelled and meet 
the following requirements: 

(1) Vessel Type—(i) Liner Vessel. The 
vessel shall be operated by a person as 
an Ocean Common Carrier. 

(ii) Specialty vessel. Whether in com-
mercial service, on charter to the DOD, 
or in other employment, the vessel 
shall be either: 

(A) a Roll-on/Roll-off vessel with a 
carrying capacity of at least 80,000 
square feet or 500 twenty-foot equiva-
lent units; or 

(B) a LASH vessel with a barge ca-
pacity of at least 75 barges; or 

(iii) Other vessel. Any other type of 
vessel that is determined by the 
MARAD to be suitable for use by the 
United States for national defense or 
military purposes in time of war or na-
tional emergency; and 

(2) Vessel Requirements—(i) U.S. Docu-
mentation. Except as provided in para-
graph (b)(2)(iv) of this section, the ves-
sel is a U.S.-documented vessel; and 

(ii) Age. Except as provided in para-
graph (b)(2)(iii), on the date a MSP Op-
erating Agreement covering the vessel 
is first entered into is: 

(A) a LASH Vessel that is 25 years of 
age or less; or 

(B) any other type of vessel that is 15 
years of age or less. 

(iii) Waiver Authority. In accordance 
with section 651(b)(2) of the act, 
MARAD is authorized to waive the ap-
plication of paragraph (b)(2)(ii) of this 
section if MARAD, in consultation 
with the Secretary of Defense, deter-
mines that the waiver is in the na-
tional interest. 

(iv) Intent to document U.S. Although 
the vessel may not be a U.S.-docu-
mented vessel, it shall be considered an 
Eligible Vessel if the vessel meets the 
criteria for documentation under 46 
U.S.C. chapter 121, the vessel owner has 
demonstrated an intent to have the 
vessel documented under 46 U.S.C. 
chapter 121, and the vessel will be less 
than 10 years of age on the date of that 
documentation; and 

(3) MARAD’s determination. MARAD 
determines that the vessel is necessary 
to maintain a United States presence 
in international commercial shipping 
and the applicant possesses the ability, 
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experience, resources and other quali-
fications necessary to execute the obli-
gations of the MSP Operating Agree-
ment, or MARAD, after consultation 
with the Secretary of Defense, deter-
mines that the vessel is militarily use-
ful for meeting the sealift needs of the 
United States. 

§ 295.11 Applications. 
(a) Action by MARAD—(1) Time Dead-

lines. Not later than 30 days after the 
enactment of the Maritime Security 
Act of 1996, Pub. L. 104–239, MARAD 
shall accept applications for Enroll-
ment of vessels in the MSP Fleet. 
Within 90 days after receipt of a com-
pleted application, MARAD shall enter 
into a MSP Operating Agreement with 
the applicant or provide in writing the 
reason for denial of that application. 

(2) Closure of Applications. Applica-
tions for MSP Operating Agreements 
shall be made only at such time as, and 
in response to, publication of invita-
tions to apply by MARAD in the FED-
ERAL REGISTER. After the Adminis-
trator has fully allocated authorized 
contracting authority through the 
award of the maximum number of ves-
sels allowed under § 295.30(a), MARAD 
will not accept any applications for 
award of new Operating Agreements 
until additional contracting authority 
becomes available, or existing con-
tracting authority reverts back to 
MARAD. 

(3) Reflagging for Eligible vessels. Ex-
cept as provided in paragraph (a)(4) of 
this section, an applicant may remove 
a vessel from U.S. registry without 
MARAD approval if an application for 
a MSP Operating Agreement has been 
filed for that vessel, the applicant is 
qualified, and it has been determined 
by MARAD to be eligible under MSA 
section 651(b)(1) under a priority for 
which sufficient funds are available 
and the Administrator has not awarded 
an Operating Agreement for the vessel 
within 90 days of that application. 

(4) Reflagging ODS and MSC chartered 
vessels. Vessels eligible under MSA sec-
tion 651(b)(1) which are also subject to 
ODS contracts or on charter to MSC, 
and for which applications have been 
denied pursuant to § 295.11(a)(1) of this 
part, may be removed from U.S. reg-
istry only after those agreements have 

expired and only after the age require-
ment in section 9(e)(3) of the Shipping 
Act, 1916 (46 App. U.S.C. 808) has been 
met. 

(b) Action by the Applicant. Applicants 
for MSP Payments shall submit infor-
mation on the following (Note: MARAD 
will accept electronic options (such as 
facsimile and Internet) for trans-
mission of required information to 
MARAD, if practicable): 

(1) Intermodal network. A statement 
describing its operating and transpor-
tation assets, including vessels, con-
tainer stocks, trucks, railcars, ter-
minal facilities, and systems used to 
link such assets together; 

(2) Diversity of trading patterns. A list 
of countries and trade routes serviced 
along with the types and volumes of 
cargo carried; 

(3) Vessel construction date; 
(4) Vessel type and size; and 
(5) Military Utility. An assessment of 

the value of the vessel to DOD sealift 
requirements. 

(Approved by the Office of Management and 
Budget under Control Number 2133–0525) 

[62 FR 37737, July 15, 1997, as amended at 68 
FR 62537, Nov. 5, 2003; 69 FR 61451, Oct. 19, 
2004] 

§ 295.12 Priority for awarding agree-
ments. 

Subject to the availability of appro-
priations, MARAD shall enter into in-
dividual MSP Operating Agreements 
for Eligible Vessels according to the 
following priorities: 

(a) First priority requirements. First 
priority shall be accorded to any Eligi-
ble Vessel meeting the following re-
quirements: 

(1) U.S. citizen ownership. Vessels 
owned and operated by persons who are 
Citizens of the United States as defined 
in § 295.2; or 

(2) Other corporations. Vessels less 
than 10 years of age and owned and op-
erated by a corporation that is: 

(i) eligible to document a vessel 
under 46 U.S.C. chapter 121; and 

(ii) affiliated with a corporation op-
erating or managing for the Secretary 
of Defense other vessels documented 
under 46 U.S.C. chapter 121, or char-
tering other vessels to the Secretary of 
Defense. 
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(3) Limitation on number of vessels. 
Limitation on the total number of Eli-
gible Vessels awarded under paragraph 
(a) of this section shall be: 

(i) For any U.S. citizen under para-
graph (a)(1), the number of vessels may 
not exceed the sum of: 

(A) the number of U.S.-flag docu-
mented vessels that the Contractor or 
a related party operated in the foreign 
commerce of the United States on May 
17, 1995, except mixed coastwise and 
foreign commerce; and 

(B) the number of U.S.-flag docu-
mented vessels the person chartered to 
the Secretary of Defense on that date; 
and 

(ii) For any corporation under para-
graph (a)(2) of this section, not more 
than five Eligible Vessels. 

(4) Related party. For the purpose of 
this section a related party with re-
spect to a person shall be treated as 
the person. 

(b) Second priority requirements. To 
the extent that appropriated funds are 
available after applying the first pri-
ority in paragraph (a) of this section, 
the MARAD shall enter into individual 
MSP Operating Agreements for Eligi-
ble Vessels owned and operated by a 
person who is: 

(1) U.S. citizen. A Citizen of the 
United States, as defined in § 295.2(g), 
that has not been awarded a MSP Oper-
ating Agreement under the priority in 
paragraph (a) of this section, or 

(2) Other. A person (individual or en-
tity) eligible to document a vessel 
under 46 U.S.C. chapter 121, and affili-
ated with a person or corporation oper-
ating or managing other U.S.-docu-
mented vessels for the Secretary of De-
fense or chartering other vessels to the 
Secretary of Defense. 

(c) Third priority. To the extent that 
appropriated funds are available after 
applying the first and second priority, 
any other Eligible Vessel. 

(d) Number of MSP Operating Agree-
ments Awarded. If appropriated funds 
are not sufficient to award agreements 
to all vessels within a priority set forth 
herein, MARAD shall award to each el-
igible applicant in that priority a num-
ber of Operating Agreements that bears 
approximately the same ratio to the 
total number of Operating Agreements 
requested under that priority, and for 

which timely applications have been 
made, as the amount of appropriations 
available for MSP Operating Agree-
ments for Eligible Vessels in the pri-
ority bears to the amount of appropria-
tions necessary for MSP Operating 
Agreements for all Eligible Vessels in 
the priority. 

Subpart C—Maritime Security 
Program Operating Agreements 

§ 295.20 General conditions. 
(a) Approval. MARAD may approve 

applications to enter into a MSP Oper-
ating Agreement and make MSP Pay-
ments with respect to vessels that are 
determined to be necessary to main-
tain a United States presence in inter-
national commercial shipping or those 
that are deemed, after consultation 
with the Secretary of Defense, to be 
militarily useful for meeting the sea-
lift needs of the United States in na-
tional emergencies. 

(b) Effective date—(1) General Rule. 
Unless otherwise provided in the con-
tract, the effective date of a MSP Oper-
ating Agreement is the date when exe-
cuted by the Contractor and MARAD. 

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in a MSP Op-
erating Agreement that is subject to 
an ODS contract under subtitle A, title 
VI, of the act or on charter to the U.S. 
Government, other than a charter 
under the provisions of an Emergency 
Preparedness Program Agreement pro-
vided by section 653 of the act, unless 
an earlier date is requested by the ap-
plicant, the effective date for a MSP 
Operating Agreement shall be: 

(i) The expiration or termination 
date of the ODS contract or Govern-
ment charter covering the vessel, re-
spectively, or 

(ii) Any earlier date on which the 
vessel is withdrawn from that contract 
or charter. 

(c) Replacement Vessels. MARAD may 
approve the replacement of an Eligible 
Vessel in a MSP Operating Agreement 
provided the replacement vessel is eli-
gible under § 295.10. 

(d) Notice to shipbuilders. The Con-
tractor agrees that no later than 30 
days after soliciting any offer or bid for 
the construction of any vessel in a for-
eign shipyard, and before entering into 
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any contract for construction of a ves-
sel in a foreign shipyard, the Con-
tractor shall provide notice of its in-
tent to enter into such a contract (for 
vessels being considered for U.S.-flag 
registry) to MARAD. Within 10 busi-
ness days after the receipt of such noti-
fication, MARAD shall issue a notice in 
the FEDERAL REGISTER of the Contrac-
tor’s intent. The Contractor is prohib-
ited from entering into any such con-
tract until 10 business days after the 
date of publication of such notice. 

(e) Early termination. A MSP Oper-
ating Agreement shall terminate on a 
date specified by the Contractor if the 
Contractor notifies MARAD not later 
than 60 days before the effective date of 
the proposed termination, that the 
Contractor intends to terminate the 
Agreement. The Contractor shall be 
bound by the provisions relating to 
vessel documentation and national se-
curity commitments to the extent and 
for the period contained in section 
652(m) of the Act. 

(f) Non-renewal for lack of funds. If, by 
the first day of a fiscal year, insuffi-
cient funds have been appropriated 
under section 655 of the act for that fis-
cal year, MARAD shall notify the Con-
gress that MSP Operating Agreements 
for which insufficient funds are avail-
able will be terminated on the 60th day 
of that fiscal year if sufficient funds 
are not appropriated or otherwise made 
available by that date. If only partial 
funding is appropriated by the 60th day 
of such fiscal year, then MSP Oper-
ating Agreements for which funds are 
not available shall be terminated using 
the pro rata distribution method used 
to award MSP Operating Agreements 
set forth in § 295.12(d). With respect to 
each terminated agreement the Con-
tractor shall be released from any fur-
ther obligation under the agreement, 
and the Contractor may transfer and 
register the applicable vessel under a 
foreign registry deemed acceptable by 
MARAD. In the event that no funds are 
appropriated, then all MSP Operating 
Agreements shall be terminated and 
each Contractor shall be released from 
its obligations under the agreement. 
Final payments under the terminated 
agreements shall be made in accord-
ance with § 295.30. To the extent that 
funds are appropriated in a subsequent 

fiscal year, existing operating agree-
ments may be renewed if mutually ac-
ceptable to the Administrator and the 
Contractor and the MSP vessel remains 
eligible. 

(g) Operation under a Continuing Reso-
lution. In the event a Continuing Reso-
lution (CR) is in place that does not 
provide sufficient appropriations to 
fully meet obligations under MSP Op-
erating Agreements, a Contractor may 
request termination of the agreement 
in accordance with paragraph (f), here-
in, and § 295.30. 

(h) Requisition authority. To the ex-
tent section 902 of the act is applicable 
to any vessel transferred foreign under 
this section, the vessel shall remain 
available to be requisitioned by the 
Maritime Administration under that 
provision of law. 

(i) Transfer of Operating Agreements. A 
Contractor subject to an Agreement 
may transfer that Agreement (includ-
ing all rights and obligations there-
under) to any person eligible to enter 
into an Agreement under the same pri-
ority established in section 652(i)(1)(A) 
of the act as the Contractor, provided 
that: 

(1) The Contractor gives notice of 
any such transfer to the Maritime Ad-
ministrator by filing a completed ap-
plication; 

(2) The transfer is not disapproved in 
writing by the Maritime Administrator 
within 90 days of the notification; and 

(3) the vessel to be covered by the 
Agreement after transfer is the same 
vessel originally covered by the Agree-
ment or is an eligible vessel under sec-
tion 651(b) of the act and is the same 
type, and comparable to, the vessel 
originally covered by the Agreement. 

§ 295.21 MSP assistance conditions. 

(a) Term of MSP Operating Agreement. 
MSP Operating Agreements shall be ef-
fective for a period of not more than 
one fiscal year, and unless otherwise 
specified in the Agreement, shall be re-
newable, subject to the availability of 
appropriations or amounts otherwise 
made available, for each subsequent 
fiscal year through the end of FY 2005. 
In the event appropriations are enacted 
after October 1 with respect to any sub-
sequent fiscal year, October 1 shall be 
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considered the effective date of the re-
newed agreement, provided sufficient 
funds are made available and subject to 
the Contractor’s rights for early termi-
nation pursuant to section 652(m) of 
the act. 

(b) Terms under a Continuing Resolu-
tion (CR). In the event funds are avail-
able under a CR, the terms and condi-
tions of the MSP Operating Agree-
ments shall be in force provided suffi-
cient funds are available to fully meet 
obligations under MSP Operating 
Agreements, and only for the period 
stipulated in the applicable CR. If 
funds are not appropriated at sufficient 
levels for any portion of a fiscal year, 
the terms and conditions of any appli-
cable MSP Operating Agreement may 
be voided and the Contractor may re-
quest termination of the MSP Oper-
ating Agreement in accordance with 
§ 295.20(f). 

(c) National security requirements. 
Each MSP Operating Agreement shall 
require the owner or operator of an Eli-
gible Vessel included in that agree-
ment to enter into an Emergency Pre-
paredness Program Agreement pursu-
ant to section 653 of the act. 

(d) Vessel operating requirements. The 
MSP Operating Agreement shall re-
quire that during the period an Eligible 
Vessel is included in that Agreement, 
the Eligible Vessel shall: 

(1) Documentation. Be documented as 
a U.S.-flag vessel under 46 U.S.C. chap-
ter 121; and 

(2) Operation. Be operated exclusively 
in the U.S.-foreign trade or in mixed 
foreign and domestic trade allowed 
under a registry endorsement issued 
under 46 U.S.C. 12105, and shall not oth-
erwise be operated in the coastwise 
trade of the United States. 

(e) Limitations. Limitations on Con-
tractors with respect to the operation 
of foreign-flag vessels shall be in ac-
cordance with section 804 of the act, as 
amended. The operation of vessels, 
other than Agreement Vessels, in the 
noncontiguous trades shall be limited 
in accordance with service levels and 
conditions permitted in section 656 of 
the act. 

(f) Non-Contiguous Domestic Trade. 
[Reserved] 

(g) Obligation of the U.S. Government. 
The amounts payable as MSP Pay-

ments under a MSP Operating Agree-
ment shall constitute a contractual ob-
ligation of the United States Govern-
ment to the extent of available appro-
priations. 

§ 295.22 Commencement and termi-
nation of operations. 

(a) Time frames. A Contractor that 
has been awarded a MSP Operating 
Agreement shall commence operations 
of the Eligible Vessel, under the appli-
cable agreement or a subsequently re-
newed agreement, within the time 
frame specified as follows: 

(1) Existing vessel. Within one year 
after the initial effective date of the 
MSP Operating Agreement in the case 
of a vessel in existence on that date 
and after notification to MARAD with-
in 30 days of the Contractor’s intent; or 

(2) New building. Within 30 months 
after the initial effective date of the 
MSP Operating Agreement in the case 
of a vessel to be constructed after that 
date. 

(b) Unused authority. In the event of a 
termination of unused authority pursu-
ant to paragraph (a) of this section, 
such authority shall revert to MARAD. 

§ 295.23 Reporting requirements. 

The Contractor shall submit to the 
Director, Office of Financial and Rate 
Approvals, Maritime Administration, 
400 Seventh St., SW., Washington, DC 
20590, one of the following reports, in-
cluding management footnotes where 
necessary to make a fair financial pres-
entation [Note: MARAD will accept 
electronic options (such as facsimile 
and Internet) for transmission of re-
quired information to MARAD, if prac-
ticable.]: 

(a) Form MA–172. Not later than 120 
days after the close of the Contractor’s 
semiannual accounting period, a Form 
MA–172 on a semiannual basis, in ac-
cordance with 46 CFR 232.6; or 

(b) Financial Statement. Not later 
than 120 days after the close of the 
Contractor’s annual accounting period, 
an audited annual financial statement 
in accordance with 46 CFR 232.6 and the 
most recent vessel operating cost data 
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submitted as part of its Emergency 
Preparedness Agreement. 

(Approved by the Office of Management and 
Budget under Control Number 2133–0525) 

[62 FR 37737, July 15, 1997, as amended at 68 
FR 62538, Nov. 5, 2003; 69 FR 61451, Oct. 19, 
2004] 

Subpart D—Payment and Billing 
Procedures 

§ 295.30 Payment. 
(a) Amount payable. A MSP Operating 

Agreement shall provide, subject to the 
availability of appropriations and to 
the extent the agreement is in effect, 
for each Agreement Vessel, an annual 
payment of $2,100,000 for each fiscal 
year. This amount shall be paid in 
equal monthly installments at the end 
of each month. The annual amount 
payable shall not be reduced except as 
provided in paragraph (b) of this sec-
tion and § 295.31(a)(3). 

(b) Reductions in amount payable. (1) 
The annual amount otherwise payable 
under a MSP Operating Agreement 
shall be reduced on a pro rata basis for 
each day less than 320 in a fiscal year 
that an Agreement Vessel is not oper-
ated exclusively in the U.S.-foreign 
trade or in mixed foreign and domestic 
trade allowed under a registry endorse-
ment issued under 46 U.S.C. 12105. Days 
during which the vessel is drydocked or 
undergoing survey, inspection, or re-
pair shall be considered to be days dur-
ing which the vessel is operated, pro-
vided the total of such days within a 
fiscal year does not exceed 30 days, un-
less prior to the expiration of a vessel’s 
30 day period, approval is obtained 
from MARAD for an extension of the 30 
day provision. 

(2) There shall be no payment for any 
day that a MSP Agreement Vessel is 
engaged in transporting more than 
7,500 tons (using the U.S. English 
standard of short tons, which converts 
to 6,696.75 long tons, or 6,803.85 metric 
tons) of civilian bulk preference car-
goes pursuant to section 901(a), 901(b), 
or 901b of the act, provided that it is 
bulk cargo. 

§ 295.31 Criteria for payment 
(a) Submission of voucher. For con-

tractors operating under more than 

one MSP Operating Agreement, the 
contractor may submit a single month-
ly voucher applicable to all its agree-
ments. Each voucher submission shall 
include a certification that the ves-
sel(s) for which payment is requested 
were operated in accordance with 
§ 295.21(d) and applicable MSP Oper-
ating Agreements with MARAD, and 
consideration shall be given to reduc-
tions in amounts payable as set forth 
in § 295.30. All submissions shall be for-
warded to the Director, Office of Ac-
counting, MAR–330 Room 7325, Mari-
time Administration, 400 Seventh 
Street, SW., Washington, DC 20590. 
Payments shall be paid and processed 
under the terms and conditions of the 
Prompt Payment Act, 31 U.S.C. 3901. 

(1) Payments shall be made per ves-
sel, in equal monthly installments, of 
$175,000. 

(2) To the extent that reductions 
under § 295.30(b) are known, such reduc-
tions shall be applied at the time of the 
current billing. The daily reduction 
amounts shall be based on the annual 
amounts in 295.30(a) of this part divided 
by 365 days (366 days in leap years) and 
rounded to the nearest cent. Daily re-
duction amounts shall be applied as 
follows: 

FY 1997—$5,753.42 
FY 1998—$5,753.42 
FY 1999—$5,753.42 
FY 2000—$5,737.70 
FY 2001—$5,753.42 
FY 2002—$5,753.42 
FY 2003—$5,753.42 
FY 2004—$5,737.70 
FY 2005—$5,753.42 

(3) In the event a monthly payment 
is for a period less than a complete 
month, that month’s payment shall be 
calculated by multiplying the appro-
priate daily rate in § 295.31(a)(2) by the 
actual number of days the Eligible Ves-
sel operated in accordance with § 295.21. 

(4) MARAD may require, for good 
cause, that a portion of the funds pay-
able under this section be withheld if 
the provisions of § 295.21(d) have not 
been met. 

(5) Amounts owed to MARAD for re-
ductions applicable to a prior billing 
period shall be electronically trans-
ferred using MARAD’s prescribed for-
mat, or a check may be forwarded to 
the Maritime Administration, P.O. Box 
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845133, Dallas, Texas 75284–5133, or the 
amount owed can be credited to 
MARAD by offsetting amounts payable 
in future billing periods. 

(b) [Reserved] 

Subpart E—Appeals Procedures 

§ 295.40 Administrative determina-
tions. 

(a) Policy. A Contractor who dis-
agrees with the findings, interpreta-
tions or decisions of the Contracting 
Officer with respect to the administra-
tion of this part may submit an appeal 
to the Maritime Administrator. Such 
appeals shall be made in writing to the 
Maritime Administrator, within 60 
days following the date of the docu-
ment notifying the Contractor of the 
administrative determination of the 
Contracting Officer. Such an appeal 
should be addressed to the Maritime 
Administrator, Att.: MSP Contract Ap-
peals, Maritime Administration, 400 
Seventh St., S.W. Washington, D.C. 
20590. 

(b) Process. The Maritime Adminis-
trator may require the person making 
the request to furnish additional infor-
mation, or proof of factual allegations, 
and may order any proceeding appro-
priate in the circumstances. The deci-
sion of the Maritime Administrator 
shall be final. 

PART 296—MARITIME SECURITY 
PROGRAM (MSP) 

Subpart A—Introduction 

Sec. 
296.1 Purpose. 
296.2 Definitions. 
296.3 Applications. 
296.4 Waivers. 

Subpart B—Eligibility 

296.10 Citizenship requirements of owners, 
charterers and operators. 

296.11 Vessel requirements. 
296.12 Applicants. 

Subpart C—Priority for Granting 
Applications 

296.20 Tank vessels. 
296.21 Participating Fleet Vessels. 
296.22 Other vessels. 
296.23 Discretion within priority. 

296.24 Subsequent awards of MSP Operating 
Agreements. 

Subpart D—Maritime Security Program 
Operating Agreements 

296.30 General conditions. 
296.31 MSP assistance conditions. 
296.32 Reporting requirements. 

Subpart E—Billing and Payment 
Procedures 

296.40 Billing procedures. 
296.41 Payment procedures. 

Subpart F—Appeals Procedures 

296.50 Administrative determinations. 

Subpart G—Maintenance and Repair 
Reimbursement Pilot Program 

296.60 Applications. 

AUTHORITY: Pub. L. 108–136, Pub. L. 109–163; 
49 U.S.C. 322(a), 49 CFR 1.66. 

SOURCE: 70 FR 55588, Sept. 22, 2005, unless 
otherwise noted. 

Subpart A—Introduction 
§ 296.1 Purpose. 

This part prescribes regulations im-
plementing the provisions of Subtitle 
C, Maritime Security Fleet Program, 
Title XXXV of the National Defense 
Authorization Act for Fiscal Year 2004, 
the Maritime Security Act of 2003 
(MSA 2003), governing Maritime Secu-
rity Program (MSP) payments for ves-
sels operating in the foreign trade or 
mixed foreign and domestic commerce 
of the United States allowed under a 
registry endorsement issued under 46 
U.S.C. 12105. The MSA 2003 provides for 
joint responsibility between the De-
partment of Defense (DOD) and the De-
partment of Transportation (DOT) for 
administering the law. These regula-
tions provide the framework for the co-
ordination between DOD and DOT in 
implementing the MSA 2003. Imple-
mentation of the MSA 2003 has been 
delegated by the Secretary of Trans-
portation to the Maritime Adminis-
trator, U.S. Maritime Administration 
and by the Secretary of Defense to the 
Commander, U.S. Transportation Com-
mand, respectively. 

§ 296.2 Definitions. 
For the purposes of this part: 
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Act means the Merchant Marine Act, 
1936, as amended (46 App. U.S.C. 1101 et 
seq.). 

Administrator means the Maritime 
Administrator, U.S. Maritime Adminis-
tration (MARAD), U.S. DOT, who is au-
thorized by the Secretary of Transpor-
tation to administer the MSA 2003, in 
consultation with the Commander, 
U.S. Transportation Command 
(USTRANSCOM). 

Agreement Vessel means a vessel cov-
ered by an MSP Operating Agreement. 

Applicant means an applicant for an 
MSP Operating Agreement. The term, 
‘‘applicant’’ excludes a trust. 

Bulk Cargo means cargo that is load-
ed and carried in bulk without mark or 
count. 

Chapter 121 means the vessel docu-
mentation provisions of chapter 121 of 
title 46, United States Code. 

Coastwise Trade means trade between 
points in the United States. 

Commander means Commander, 
USTRANSCOM, who is authorized by 
the Secretary of Defense to administer 
the MSA 2003, in consultation with the 
Administrator. 

Contracting Officer means the Asso-
ciate Administrator for National Secu-
rity, MARAD. 

Contractor means the owner or oper-
ator of a vessel that enters into an 
MSP Operating Agreement for the ves-
sel with the Secretary of Transpor-
tation (acting through MARAD) pursu-
ant to § 53103 of the MSA 2003. The 
term, ‘‘Contractor’’ excludes a trust. 

Defense Contractor means a person 
that operates or manages United 
States documented vessels for the Sec-
retary of Defense or charters vessels to 
the Secretary of Defense and has en-
tered into a special security agreement 
with the Secretary of Defense. 

Documentation Citizen means an enti-
ty able to document a vessel under 46 
U.S.C. chapter 121. This definition in-
cludes a trust. 

DOD means the U.S. Department of 
Defense. 

Domestic Trade means trade between 
points in the United States. 

Eligible Vessel means a vessel that 
meets the requirements of § 53102(b) of 
the MSA 2003. 

Emergency Preparedness Agreement 
means an agreement, required by 

§ 53107 of the MSA 2003, between a Con-
tractor and the Secretary of Transpor-
tation (acting through MARAD) to 
make certain commercial transpor-
tation resources available during time 
of war or national emergency or when-
ever determined by the Secretary of 
Defense to be necessary for national se-
curity or contingency operation. 

Enrollment means the entry into an 
MSP Operating Agreement with 
MARAD to operate a vessel(s) in the 
MSP Fleet in accordance with § 296.30. 

Fiscal Year means any annual period 
beginning on October 1 and ending on 
September 30. 

Foreign Commerce means: 
(1) For any vessel other than a liquid 

or a dry bulk carrier, a cargo freight 
service, including direct and relay 
service, operated exclusively in the for-
eign trade or in mixed foreign and do-
mestic trade allowed under a registry 
endorsement under section 12105 of 
title 46, United States Code, where the 
origination point or the destination 
point of any cargo carried is the United 
States, regardless of whether the vessel 
provides direct service between the 
United States and a foreign country, or 
commerce or trade between foreign 
countries; and 

(2) For liquid and dry bulk cargo car-
rying services, includes trading be-
tween ports in the United States and 
foreign ports or trading between for-
eign ports in accordance with normal 
commercial bulk shipping practices in 
such manner as will permit United 
States-documented vessels to freely 
compete with foreign-flag bulk car-
rying vessels in their operation or in 
competing for charters. 

LASH Vessel means a lighter aboard 
ship vessel. 

Militarily Useful is defined, in terms 
of minimum military capabilities, ac-
cording to DOD Joint Strategic Plan-
ning Capabilities Plan (JSCAP) guid-
ance. 

MSA 2003 means the Maritime Secu-
rity Act of 2003. 

MSP Fleet means the fleet of vessels 
established under section 53102(a) of 
the MSA 2003 and operated under MSP 
Operating Agreements. 

MSP Operating Agreement means the 
assistance agreement between a Con-
tractor and MARAD that provides for 
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MSP payments, but is not a ‘‘procure-
ment contract.’’ 

MSP Payments means the payments 
made for the operation of U.S.-flag ves-
sels in the foreign commerce. 

Noncontiguous Domestic Trade means 
transportation of cargo between a 
point in the contiguous 48 states and a 
point in Alaska, Hawaii, or Puerto 
Rico, other than a point in Alaska 
north of the Arctic Circle. 

Operating Day means any calendar 
day during which a vessel is operated 
in accordance with the terms and con-
ditions of the MSP Operating Agree-
ment. 

Operator is a person that either owns 
a vessel and operates that vessel di-
rectly or charters in a vessel at a fi-
nancial risk through a demise charter 
that transfers virtually all the rights 
and obligations of the vessel owner to 
the vessel operator, such as that of 
crewing, supplying, maintaining, insur-
ing and navigating the vessel. 

Owner means an entity that has title 
and/or beneficial ownership of a vessel. 
Only an owner that is a person is eligi-
ble to enter into an MSP Operating 
Agreement. 

Participating Fleet Vessel means any 
vessel that: 

(1) On October 1, 2005— 
(i) Meets the citizenship require-

ments of paragraph (1), (2), (3), or (4) of 
section 53102(c) of the MSA 2003; 

(ii) Is less than 25 years of age, or is 
less than 30 years of age in the case of 
a LASH vessel; and 

(2) On December 31, 2004, is covered 
by an MSP Operating Agreement. 

Person includes corporations, limited 
liability companies, partnerships, and 
associations existing under or author-
ized by the laws of the United States, 
or any State, Territory, District, or 
possession thereof, or of any foreign 
country. For purposes of holding an 
MSP Operating Agreement, the term 
‘‘person’’ excludes a trust. 

Roll-on/Roll-off Vessel means a vessel 
that has ramps allowing cargo to be 
loaded and discharged by means of 
wheeled vehicles so that cranes are not 
required. 

SecDef means Secretary of Defense 
acting through the Commander 
USTRANSCOM. 

Section 2 Citizen means a United 
States citizen within the meaning of 
section 2 of the Shipping Act, 1916, 46 
U.S.C. 802, without regard to any stat-
ute that ‘‘deems’’ a vessel to be owned 
and operated by a Section 2 Citizen. 

Secretary means the Secretary of 
Transportation acting through the 
Maritime Administrator. 

Tank Vessel means, as stated in 46 
U.S.C. 2101(38), a self-propelled tank 
vessel that is constructed or adapted to 
carry, or that carries, oil or hazardous 
material in bulk as cargo or cargo res-
idue. In addition, the vessel must be 
double hulled and capable of carrying 
simultaneously more than two sepa-
rated grades of refined petroleum prod-
ucts. 

Transfer of an MSP Operating Agree-
ment includes any sale, assignment or 
transfer of the MSP Operating Agree-
ment, either directly or indirectly, or 
through any sale, reorganization, 
merger, or consolidation of the MSP 
Contractor. 

United States includes the 50 U.S. 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Northern Mariana Islands, Guam, 
American Samoa, and the Virgin Is-
lands. 

United States Citizen Trust means: 
(1) Subject to paragraph (3) of this 

definition, a trust that is qualified 
under this definition. 

(2) A trust is qualified only if: 
(i) Each of the trustees is a Section 2 

Citizen; and 
(ii) The application for documenta-

tion of the vessel under 46 U.S.C. chap-
ter 121, includes the affidavit of each 
trustee stating that the trustee is not 
aware of any reason involving a bene-
ficiary of the trust that is not a Sec-
tion 2 Citizen, or involving any other 
person that is not a Section 2 Citizen, 
as a result of which the beneficiary or 
other person would hold more than 25 
percent of the aggregate power to in-
fluence or limit the exercise of the au-
thority of the trustee with respect to 
matters involving any ownership or op-
eration of the vessel that may ad-
versely affect the interests of the 
United States. 

(3) If any person that is not a Section 
2 Citizen has authority to direct or par-
ticipate in directing a trustee for a 
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trust in matters involving any owner-
ship or operation of the vessel that 
may adversely affect the interests of 
the United States or in removing a 
trustee for a trust without cause, ei-
ther directly or indirectly through the 
control of another person, the trust in-
strument provides that persons who 
are not Section 2 Citizens may not hold 
more than 25 percent of the aggregate 
authority to so direct or remove a 
trustee. 

(4) This definition shall not be con-
sidered to prohibit a person who is not 
a Section 2 Citizen from holding more 
than 25 percent of the beneficial inter-
est in a trust. 

United States Documented Vessel 
means a vessel documented under 46 
U.S.C. chapter 121. 

§ 296.3 Applications. 

(a) Action by MARAD—Time Deadlines. 
Applications for enrollment of vessels 
in the MSP were due by October 15, 
2004 to the Secretary, Maritime Admin-
istration, Room 7218, Maritime Admin-
istration, U.S. Department of Trans-
portation, 400 Seventh Street, SW., 
Washington, DC 20590. Any applications 
received before October 15, 2004 were 
deemed to have been submitted on Oc-
tober 15, 2004. Within 90 days after re-
ceipt of a completed application, the 
Secretary was obligated to approve the 
application, in conjunction with the 
SecDef, or provide in writing the rea-
son for denial of that application. Exe-
cution of a standard MSP Operating 
Agreement took place reasonably soon 
after approval of the application. Con-
tractors of MSP Operating Agreements 
were required to submit ownership in-
formation and signed charters to 
MARAD for approval by July 1, 2005. 

(b) Action by the Applicant. Each ap-
plicant for an MSP Operating Agree-
ment was required to submit an appli-
cation under OMB control number 2133– 
0525 to the Secretary, Maritime Admin-
istration in the manner prescribed on 
that form. Application forms were 
made available from MARAD’s Office 
of Sealift Support, or the application 
form could be downloaded from the 
MARAD Web site, http:// 
www.marad.dot.gov, Information re-
quired included: 

(1) An Affidavit of Section 2 Citizenship 
that comports with the requirements 
of 46 CFR part 355, if applying as a Sec-
tion 2 Citizen. Otherwise, an affidavit 
which demonstrates that the applicant 
is qualified to document a vessel under 
46 U.S.C. chapter 121 is required. If the 
applicant is a vessel operator and pro-
poses to employ a vessel manager, then 
the applicant must supply an affidavit 
for the vessel manager that meets the 
same citizenship requirements applica-
ble to the applicant; 

(2) Certificate of Incorporation; 
(3) Copies of by-laws or other governing 

instruments; 
(4) Maritime related affiliations; 
(5) Financial data: 
(i) Provide an audited financial state-

ment or a completed MARAD Form 
MA–172 dated within 120 days after the 
close of the most recent fiscal period; 
and 

(ii) Provide estimated annual fore-
cast of maritime operations for the 
next five years showing revenue and 
expense, including explanations of any 
significant increase or decrease of 
these items; 

(6) Intermodal network: 
(i) If applicable, a statement describ-

ing the applicant’s operating and 
transportation assets, including ves-
sels, container stocks, trucks, railcars, 
terminal facilities, and systems used to 
link such assets together; 

(ii) The number of containers and 
their twenty-foot equivalent units 
(TEUs) by size and type owned and/or 
long-term leased by the applicant dis-
tinguishing those that are owned from 
those that are leased; and 

(iii) The number of chassis by size 
and type owned and/or long-term leased 
by the applicant distinguishing those 
that are owned from those that are 
leased; 

(7) Diversity of trading patterns: A list 
of countries and trade routes serviced 
along with the types and volumes of 
cargo carried; 

(8) Applicant’s record of owning and/or 
operating vessels: Provide number of 
ships owned and/or operated, specifying 
flag, in the last ten years, trades in-
volved, number of employees in your 
ship operations department, vessel or 
ship managers utilized in the operation 
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of your vessels, and any other informa-
tion relevant to your record of owning 
or operating vessels; 

(9) Bareboat charter arrangements, if 
applicable; 

(10) Vessel data including vessel type, 
size, and construction date; 

(11) Military Utility: Provide an as-
sessment of the value of the vessel to 
DOD sealift requirements. Provide 
characteristics which indicate the 
value of the vessels to DOD including 
items of specific value, e.g., ramp 
strengths, national defense sealift fea-
tures; 

(12) Special Security Agreements: If ap-
plicable, provide a copy of any Special 
Security Agreement; 

(13) If applicable, Certification from 
documentation citizen who is the demise 
charterer of the MSP vessel: In a letter 
submitted at the time of the applica-
tion addressed to the Administrator 
and the Commander from the Chief Ex-
ecutive Officer, or equivalent, of a doc-
umentation citizen that is the proposed 
Contractor of an MSP Operating Agree-
ment, provide a statement that there 
are no treaties, statutes, regulations, 
or other laws of the foreign coun-
try(ies) of the parent, that would pro-
hibit the proposed Contractor from per-
forming its obligations under an MSP 
Operating Agreement. The statement 
should be substantially in the fol-
lowing format: 

‘‘I, llll, Chief Executive Officer of 
llll, certify to you that there are no 
treaties, statutes, regulations, or other laws 
of the foreign country(ies) of ll’s ultimate 
foreign parent or intermediate parents that 
would prohibit ll from performing its obli-
gations under an Operating Agreement with 
the Maritime Administration pursuant to 
the Maritime Security Act of 2003.’’; 

(14) Agreement from the ultimate foreign 
parent of the documentation citizen: An 
agreement to be signed and submitted 
at the time of application from the 
equivalent of the Chief Executive Offi-
cer of the ultimate foreign parent of a 
documentation citizen not to influence 
the operation of the MSP vessel in a 
manner that will adversely affect the 
interests of the United States. The 
Agreement should be substantially in 
the following format: 

‘‘I, llll, am the Chief Executive Officer 
[or equivalent] of lll, the ultimate foreign 

parent of llll, a documentation citizen of 
the United States that is applying for an 
MSP Operating Agreement. I agree on behalf 
of the ‘‘foreign parent’’ that neither llll 

(the ultimate foreign parent) nor any rep-
resentative of llll (the ultimate foreign 
parent) will in any way influence the oper-
ation of the MSP vessel in a manner that 
will adversely affect the interests of the 
United States.’’; 

(15) Replacement Vessel Plan and Age 
Waiver: If applicable, an applicant must 
submit a replacement vessel plan along 
with an age waiver request if the appli-
cant seeks an age waiver for an exist-
ing vessel(s). The vessel replacement 
plan shall include the vessel’s charac-
teristics, a letter of intent or other 
document indicating agreement for 
purchase of vessel, and a forecast of op-
erations for five years for the replace-
ment vessel. The age restriction for 
over-age vessels shall not apply to a 
Participating Fleet Vessel during the 
30-month period beginning on the date 
the vessel begins operating under an 
MSP Operating Agreement under the 
MSA 2003 provided that the Secretary 
has determined that the Contractor 
has entered into an arrangement for a 
replacement vessel that will be eligible 
to be included in an MSP Operating 
Agreement, and; 

(16) Anti-Lobbying Certificate: A cer-
tificate as required by 49 CFR part 20 
stating that no funds provided under 
MSP have been used for lobbying to ob-
tain an Operating Agreement. 

(Approved by the Office of Management and 
Budget under Control Number 2133–0525) 

§ 296.4 Waivers. 
In General—In special circumstances, 

and for good cause shown, the proce-
dures prescribed in this part may be 
waived in writing by the Secretary, by 
mutual agreement of the Secretary in 
consultation with the SecDef, and the 
Contractor, so long as the procedures 
adopted are consistent with the MSA 
2003 and with the objectives of these 
regulations. 

Subpart B—Eligibility 

§ 296.10 Citizenship requirements of 
owners, charterers and operators. 

Citizenship requirements are deemed 
to have been met if during the entire 
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period of an MSP Operating Agreement 
under this chapter that applies to the 
vessel, all of the conditions of any of 
the paragraphs (a), (b), (c), or (d) of this 
section are met, and subject to condi-
tions in paragraph (e): 

(a) A vessel to be included in an MSP 
Operating Agreement is owned and op-
erated by one or more persons that are 
Section 2 Citizens. 

(b) A vessel to be included in an MSP 
Operating Agreement is owned by ei-
ther a person that is a Section 2 Cit-
izen or a United States Citizen Trust, 
and the vessel is demise chartered to a 
non-Section 2 Citizen— 

(1) That is eligible to document the 
vessel under 46 U.S.C. chapter 121; 

(2) Whose chairman of the board of 
directors, chief executive officer, and a 
majority of the members of the board 
of directors are Section 2 Citizens, and 
are appointed and subject to removal 
only upon approval by the Secretary as 
follows: 

(i) Proposed changes to the chairman 
of the board, chief executive officer, 
and membership of the board of direc-
tors must be submitted to the Adminis-
trator 60 days before scheduled to take 
effect; and 

(ii) MARAD must approve or dis-
approve changes within 30 days of re-
ceiving the proposed changes; 

(3) That certifies to the Secretary in 
a format substantially similar to the 
format at § 296.3(b)(13) that there are no 
treaties, statutes, regulations, or other 
laws that would prohibit the Con-
tractor from performing its obligations 
under an MSP Operating Agreement at 
the time of application for an MSP Op-
erating Agreement; and 

(4) The ultimate foreign parent of 
that person proffers, at the time of ap-
plication for an MSP Operating Agree-
ment, an agreement in a format sub-
stantially similar to the format at 
§ 296.3(b)(14) not to influence the ves-
sel’s operation in a way that is detri-
mental to the United States. 

(c) A vessel to be included in an MSP 
Operating Agreement is owned and op-
erated by a defense contractor or a re-
lated person to include affiliated or re-
lated companies within the same cor-
porate group that: 

(1) Is eligible to document the vessel 
under 46 U.S.C. chapter 121; 

(2) Operates or manages other United 
States-documented vessels for the 
SecDef, or charters other vessels to the 
SecDef; 

(3) Has entered into a special security 
agreement with the SecDef; 

(4) Certifies to the Secretary, at the 
time of application, in a format sub-
stantially similar to the format of 
§ 296.3(b)(13), that there are no treaties, 
statutes, regulations, or other laws 
that would prohibit the Contractor 
from performing its obligations under 
an MSP Operating Agreement; and 

(5) Has its ultimate foreign parent 
proffer, at the time of application for 
an MSP Operating Agreement, an 
agreement in a format substantially 
similar to the format of § 296.3(b)(14) 
not to influence the vessel’s operation 
in a way that is detrimental to the 
United States. 

(d) The vessel is owned by a docu-
mentation citizen and demise char-
tered to a Section 2 Citizen. 

(e) Where applicable, the Secretary 
and the SecDef shall notify the Senate 
Committees on Armed Services, and 
Commerce, Science, and Transpor-
tation and the House of Representa-
tives Committee on Armed Services 
that they concur with the certifi-
cations by the documentation citizens 
under § 296.3(b)(13) and that they have 
reviewed the agreements proffered by 
the ultimate foreign parent under 
§ 296.3(b)(14), and agree that there are 
no other legal, operational, or other 
impediments that would prohibit the 
contractors for the vessels from per-
forming their obligations under MSP 
Operating Agreements. 

§ 296.11 Vessel requirements. 

(a) Eligible Vessel. A vessel is eligible 
to be included in an MSP Operating 
Agreement if: 

(1) The vessel is: 
(i) Determined by the SecDef to be 

suitable for use by the United States 
for national defense or military pur-
poses in time of war or national emer-
gency; and 

(ii) Determined by the Secretary to 
be commercially viable; 

(2) The vessel is operated or, in the 
case of a vessel to be purchased or con-
structed, will be operated to provide 
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transportation in the foreign com-
merce; 

(3) The vessel is self-propelled and is: 
(i) A Roll-on/Roll-off vessel with a 

carrying capacity of at least 80,000 
square feet or 500 twenty-foot equiva-
lent units and is 15 years of age or less 
on the date the vessel is included in the 
MSP; 

(ii) A tank vessel that is constructed 
in the United States after November 24, 
2003; 

(iii) A tank vessel that is 10 years of 
age or less on the date the vessel is in-
cluded in the MSP Fleet; 

(iv) A LASH vessel that is 25 years of 
age or less on the date the vessel is in-
cluded in the MSP fleet; or 

(v) Any other type of vessel that is 15 
years of age or less on the date the ves-
sel is included in the MSP fleet; 

(4) The vessel is: 
(i) A United States documented ves-

sel under 46 U.S.C. chapter 121; or 
(ii) Not a United States-documented 

vessel under 46 U.S.C. chapter 121, but 
the owner of the vessel has dem-
onstrated an intent to have the vessel 
documented under 46 U.S.C. chapter 121 
at the time the vessel is to be included 
in the MSP fleet; and 

(A) The vessel is eligible for a certifi-
cate of inspection if the Secretary of 
the Department in which the United 
States Coast Guard is operating deter-
mines that: 

(1) The vessel is classed and designed 
in accordance with the rules of the 
American Bureau of Shipping (ABS) or 
another classification society accepted 
by such Secretary; 

(2) The vessel complies with applica-
ble international agreements and asso-
ciated guidelines as determined by the 
country in which the vessel was docu-
mented immediately before becoming a 
U.S.-flag vessel; and 

(3) The flag country has not been 
identified by such Secretary as inad-
equately enforcing international vessel 
regulations. 

(B) [Reserved] 
(b) Waiver of Age Restriction of Vessels. 

The SecDef, in conjunction with the 
Secretary, may waive the age restric-
tion in paragraph (a) of this section if 
the Secretaries jointly determine that 
the waiver: 

(1) Is in the national interest; 

(2) Is appropriate to allow the main-
tenance of the economic viability of 
the vessel and any associated operating 
network; and 

(3) Is necessary due to the lack of 
availability of other vessels and opera-
tors that comply with the require-
ments of the MSA 2003. 

(c) Telecommunications and Other Elec-
tronic Equipment. The telecommuni-
cations and other electronic equipment 
on an existing vessel that is redocu-
mented under the laws of the United 
States for operation under an MSP Op-
erating Agreement shall be deemed to 
satisfy all Federal Communications 
Commission equipment certification 
requirements, if 

(1) Such equipment complies with all 
applicable international agreements 
and associated guidelines as deter-
mined by the country in which the ves-
sel was documented immediately be-
fore becoming documented under the 
laws of the United States; 

(2) That country has not been identi-
fied by the Secretary as inadequately 
enforcing international regulations as 
to that vessel; and 

(3) At the end of its useful life, such 
equipment will be replaced with equip-
ment that meets Federal Communica-
tions Commission equipment certifi-
cation standards (see 47 CFR Chapter 
I). 

[70 FR 55588, Sept. 22, 2005; 70 FR 59400, Oct. 
12, 2005] 

§ 296.12 Applicants. 

Applicant. Owners or operators of an 
eligible vessel may apply to MARAD 
for inclusion of that vessel in the MSP 
Fleet pursuant to the provisions of the 
MSA 2003. Applications shall be ad-
dressed to the Secretary, Maritime Ad-
ministration, Room 7218, Maritime Ad-
ministration, U.S. Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. 

Subpart C—Priority for Granting 
Applications 

§ 296.20 Tank vessels. 

(a) First priority for the award of 
MSP Operating Agreements under MSA 
2003 shall be granted to a tank vessel 
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that is constructed in the United 
States after October 1, 2004. 

(b) First priority for the award of 
MSP Operating Agreements under the 
MSA 2003 may be granted to a tank 
vessel that is less than ten years of age 
on the date it enters an MSP Operating 
Agreement: 

(1) Provided: (i) That the Contractor 
agrees to execute a binding agreement 
approved by the Secretary for a re-
placement vessel to be operated under 
the MSP Operating Agreement and to 
be built in the United States not later 
than nine months after the first date 
appropriated funds are available for 
construction and operating assistance 
for a minimum of three tank vessels; 

(ii) A tank vessel under this section 
is eligible to be included in the MSP 
under § 296.11(a); and 

(iii) A tank vessel under this section 
is owned and operated during the pe-
riod of the MSP Operating Agreement 
by one or more persons that are Sec-
tion 2 Citizens; 

(2) No payment can be made for an 
existing tank vessel granted priority 
one status after the earlier of: 

(i) Four years following the date this 
MSP Operating Agreement is effective, 
except if amounts are available for 
construction of a minimum of three 
tank vessels under the National De-
fense Tank Vessel Construction Assist-
ance Program (NDTVCP) by October 1, 
2007, then no payments shall be made 
for the existing ‘‘tank vessel’’ after 
four years following the date such 
amounts are available; or 

(ii) The date of delivery of the re-
placement tank vessel constructed in 
the United States after October 1, 2004. 

(3) The Secretary will not enter into 
more than five MSP Operating Agree-
ments for tank vessels under this pri-
ority. If the five tank vessel MSP Oper-
ating Agreement slots are not fully 
subscribed, the Secretary, in consulta-
tion with the SecDef, may award the 
non-subscribed slots to lower priority 
vessels, if deemed appropriate. If the 
Secretary determines that no funds 
are, or are likely to be, allocated for 
any tank vessel construction in the 
United States, the five slots may nev-
ertheless be awarded to existing tank 
vessels or the slots may be awarded 
permanently to any eligible vessels. 

The Secretary may temporarily award 
a slot reserved for a tank vessel under 
construction to a lower priority vessel 
during the construction period of that 
vessel if an existing tank vessel offered 
by the tank vessel Contractor is not el-
igible for priority for that slot. If no 
existing tank vessel is offered by the 
tank vessel Contractor, the Secretary 
may temporarily award an MSP Oper-
ating Agreement to any eligible vessel 
of another Contractor until a new tank 
vessel’s construction is completed in 
the United States. Such temporary 
MSP Operating Agreements may be 
terminated under terms set forth in 
the temporary MSP Operating Agree-
ment. 

§ 296.21 Participating Fleet Vessels. 
(a) Priority. To the extent that appro-

priated funds are available after apply-
ing the first priority, tank vessels, in 
§ 296.20, the second priority is applica-
ble to Participating Fleet Vessels. 

(b) Number of MSP Operating Agree-
ments. MARAD will not enter into more 
than 47 MSP Operating Agreements for 
Participating Fleet Vessels. 

(c) Reduction of Participating Fleet 
Vessel MSP Operating Agreements. The 
number of MSP Operating Agreements 
available to Participating Fleet Ves-
sels shall be reduced by one for: 

(1) Each Participating Fleet Vessel 
for which an application for enrollment 
in the MSP is not received by the Sec-
retary, Maritime Administration on 
October 15, 2004; or 

(2) Each Participating Fleet Vessel 
for which an application for enrollment 
in the MSP is received by the Sec-
retary, Maritime Administration on 
October 15, 2004, but the application is 
not approved by the Secretary of 
Transportation and the SecDef by Jan-
uary 12, 2005. 

(d) Authority to Enter into an MSP Op-
erating Agreement. (1) Applications for 
inclusion of a Participating Fleet Ves-
sel under the priority in paragraph (a) 
of this section will be accepted only 
from a person that has authority to 
enter into an MSP Operating Agree-
ment for the vessel with respect to the 
full term of the MSP Operating Agree-
ment. Applicants must certify that 
they have the requisite authority as of 
October 1, 2005 and for the full period of 
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the MSP Operating Agreement there-
after and provide the basis on which 
they rely for such certification, such as 
a copy of a vessel title of ownership or 
a demise charter that remains in effect 
until September 30, 2015. 

(2) The full term of the MSP Oper-
ating Agreement is the period from Oc-
tober 1, 2005 through September 30, 
2015. If a vessel proposed to be included 
in the MSP will become ineligible for 
the program prior to September 30, 
2015, due to vessel age restrictions, 
then the full term of the MSP Oper-
ating Agreement for that vessel for 
purposes of paragraph (d)(1) of this sec-
tion is the period the vessel meets the 
applicable age restrictions. MARAD 
may still award an MSP Operating 
Agreement through September 30, 2015, 
to an applicant having authority to 
enter into an MSP Operating Agree-
ment for a vessel whose age eligibility 
expires before that date. For companies 
requesting an age waiver, the Appli-
cant must submit an appropriate re-
placement vessel at least 120 days prior 
to the date of expiration of age eligi-
bility. 

(3) For the purposes of paragraph 
(d)(1) of this section, in the case of a 
vessel that is subject to a demise char-
ter that terminates by its terms on 
September 30, 2005 (without giving ef-
fect to any extension provided therein 
for completion of a voyage or to effect 
the actual redelivery of the vessel), or 
that is terminable at will by the owner 
of the vessel after such date, only the 
owner of the vessel (provided the owner 
of the vessel is a ‘‘person’’ as defined in 
§ 296.2) shall be treated as having the 
authority referred to in paragraph 
(d)(1) of this section. 

(4) If two or more applicants claim 
authority for the same vessel, the Sec-
retary may request additional informa-
tion bearing on the issue of which 
party has authority to enter into an 
MSP Operating Agreement, and the 
Secretary shall, in his/her sole discre-
tion, decide the matter as he/she deems 
appropriate. 

(e) During the 30-month period com-
mencing October 1, 2005, the age re-
strictions set forth under § 296.11(a) and 
§ 296.41(c) do not apply to a Partici-
pating Fleet Vessel operating under an 
MSP Operating Agreement, provided: 

(1) The Contractor has entered into 
an arrangement to obtain and operate 
under that MSP Operating Agreement 
a replacement vessel for that Partici-
pating Fleet Vessel; and 

(2) The Secretary determines that 
the replacement vessel will be eligible 
to be included in the MSP Fleet under 
§ 296.11(a). 

(f) In the event that a Participating 
Fleet Vessel will be unavailable to par-
ticipate in the MSP on October 1, 2005, 
due to an unforeseen casualty to the 
vessel, a Contractor may offer an eligi-
ble replacement vessel. The replace-
ment vessel must subsequently be ap-
proved by MARAD and DOD. The re-
placement vessel must operate under 
an MSP Operating Agreement in suffi-
cient time to meet the 180 minimum 
operation days required during the fis-
cal year to avoid being in default of the 
MSP Operating Agreement. 

§ 296.22 Other vessels. 
(a) Third Priority. To the extent that 

appropriated funds are available after 
applying the first priority, tank ves-
sels, in § 296.20, and the second priority, 
Participating Fleet Vessels, in § 296.21, 
the third priority is for any other ves-
sel that is eligible to be included in an 
MSP Operating Agreement under 
§ 296.11(a), and that, during the period 
of that MSP Operating Agreement, will 
be: 

(1) Owned and operated by one or 
more persons that are Section 2 Citi-
zens; or 

(2) Owned by a person that is eligible 
to document the vessel under 46 U.S.C. 
chapter 121 and operated by a person 
that is a Section 2 Citizen. 

(b) Fourth Priority. To the extent that 
appropriations are available after ap-
plying the first priority in § 296.20, the 
second priority in § 296.21, and the third 
priority in paragraph (a) of this sec-
tion, the fourth priority is for any 
other vessel that is eligible to be in-
cluded in an MSP Operating Agreement 
under § 296.11(a). 

§ 296.23 Discretion within priority. 
The Secretary— 
(a) Subject to paragraph (b) of this 

section, may award MSP Operating 
Agreements within each priority as the 
Secretary considers appropriate; and 
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(b) Shall award MSP Operating 
Agreements within a priority— 

(1) In accordance with operational re-
quirements specified by the SecDef; 

(2) In the cases of the Priorities III 
and IV, according to the applicants’ 
records of owning and operating ves-
sels; and 

(3) Subject to the approval of the 
SecDef. 

(c) The Secretary does not have dis-
cretion to override the priority re-
quirements with respect to the initial 
award of MSP Operating Agreements. 

§ 296.24 Subsequent awards of MSP 
Operating Agreements. 

(a) Until October 1, 2005, if, for any 
reason, after the award of an MSP Op-
erating Agreement, the Applicant is 
unwilling or unable to commence oper-
ations pursuant to the terms of the 
MSP Operating Agreement, MARAD 
may, pursuant to the priority criteria, 
award that MSP Operating Agreement 
to an Applicant having an eligible ves-
sel that applied but was not awarded 
an MSP Operating Agreement. 

(b) After October 1, 2005, MARAD in-
tends to ensure that all available MSP 
Operating Agreements are fully uti-
lized at all times, in order to maximize 
the benefit of the MSP. Accordingly, 
when an MSP Operating Agreement be-
comes available through termination 
by the Secretary, expiration of a tem-
porary MSP Operating Agreement or 
early termination by the MSP con-
tractor, and no transfer under 46 U.S.C. 
53105(e) is involved, MARAD will re-
issue the MSP Operating Agreement 
pursuant to the following criteria. 

(1) The proposed vessel must meet 
the requirements for vessel eligibility 
in 46 U.S.C. 53102(b); 

(2) The applicant must meet the ves-
sel ownership and operating require-
ments for priority in 46 U.S.C. 53103(c); 
and 

(3) Priority will be assigned in ac-
cordance with operational require-
ments specified by the SecDef. 

(c) MARAD will use the following 
procedures in reissuing an MSP Oper-
ating Agreement. MARAD and 
USTRANSCOM will determine if the 
applications received on October 15, 
2004 form an adequate pool for award of 
a reissued MSP Operating Agreement. 

If so, MARAD will award a reissued 
MSP Operating Agreement from that 
pool of qualified applicants in its dis-
cretion, subject to approval of the 
SecDef. MARAD and USTRANSCOM 
may decide to open a new round of ap-
plications. Applicants for reissued MSP 
Operating Agreements must meet the 
citizenship requirements of Priority 
III. Inasmuch as MSP furthers a public 
purpose and MARAD does not acquire 
goods or services through MSP, the se-
lection process for award of MSP Oper-
ating Agreements does not constitute 
an acquisition process subject to any 
procurement law or the Federal Acqui-
sition Regulations. 

Subpart D—Maritime Security 
Program Operating Agreements 

§ 296.30 General conditions. 
(a) Approval. (1) The Secretary, in 

conjunction with the SecDef, may ap-
prove applications to enter into an 
MSP Operating Agreement and make 
MSP Payments with respect to vessels 
that are determined by the Secretary 
to be commercially viable and those 
that are deemed by the SecDef to be 
militarily useful for meeting the sea-
lift needs of the United States in time 
of war or national emergencies. The 
Secretary announced an initial award 
of 60 MSP Operating Agreements on 
January 12, 2005. In addition, the Sec-
retary advised those applicants found 
to be eligible but not included in the 
initial award that those applicants will 
be wait-listed for an award of an MSP 
Operating Agreement if additional 
slots become available. 

(2) The Commander established gen-
eral evaluation criteria for operational 
requirements for considering replace-
ment vessels described in § 296.21(e), 
and for vessels eligible under the third 
and fourth priorities described in 
§ 296.22. These general evaluation cri-
teria were made available by the Com-
mander in sufficient time for preparing 
applications. 

(b) Effective date—(1) General Rule. 
Unless otherwise provided, the effec-
tive date of an MSP Operating Agree-
ment is October 1, 2005. 

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in an MSP Op-
erating Agreement that is on charter 
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to the U.S. Government, other than a 
charter under the provisions of an 
Emergency Preparedness Agreement 
(EPA) provided by § 53107 of the MSA 
2003, unless an earlier date is requested 
by the applicant, the effective date for 
an MSP Operating Agreement shall be: 

(i) The expiration or termination 
date of the Government charter cov-
ering the vessel; or 

(ii) Any earlier date on which the 
vessel is withdrawn from that charter, 
but not before October 1, 2005. 

(c) Replacement Vessels. A Contractor 
may replace an MSP vessel under an 
MSP Operating Agreement with an-
other vessel that is eligible to be in-
cluded in the MSP under § 296.11(a), if 
the Secretary, in conjunction with the 
SecDef, approves the replacement ves-
sel. The replacement vessel must qual-
ify with the same or with more mili-
tarily useful capability as the MSP 
vessel to be replaced for operational re-
quirements as determined by the Com-
mander. 

(d) Termination by the Secretary. If the 
Contractor materially fails to comply 
with the terms of the MSP Operating 
Agreement: 

(1) The Secretary shall notify the 
Contractor and provide a reasonable 
opportunity for the Contractor to com-
ply with the MSP Operating Agree-
ment; 

(2) The Secretary shall terminate the 
MSP Operating Agreement if the Con-
tractor fails to achieve such compli-
ance; and 

(3) Upon such termination, any funds 
obligated by the relevant MSP Oper-
ating Agreement shall be available to 
the Secretary to carry out the MSP. 

(e) Early termination by Contractor, 
generally. An MSP Operating Agree-
ment shall terminate on a date speci-
fied by the Contractor if the Con-
tractor notifies the Secretary not later 
than 60 days before the effective date of 
the proposed termination that the Con-
tractor intends to terminate the MSP 
Operating Agreement. The Contractor 
shall be bound by the provisions relat-
ing to vessel documentation and na-
tional security commitments, and by 
its EPA for the full term, from October 
1, 2005 through September 30, 2015, of 
the MSP Operating Agreement. 

(f) Early termination by Contractor, 
with available replacement. An MSP Op-
erating Agreement shall terminate 
without further obligation on the part 
of the Contractor upon the expiration 
date of the three-year period beginning 
on the date a vessel begins operating 
under the MSP, if: 

(1) The Contractor notifies the Sec-
retary, by not later than two years 
after the date the vessel begins oper-
ation under an MSP Operating Agree-
ment, that the Contractor intends to 
terminate the MSP Operating Agree-
ment; and 

(2) The Secretary, in conjunction 
with the SecDef, determines that: 

(i) An application for an MSP Oper-
ating Agreement has been received for 
a replacement vessel that is acceptable 
to the Secretaries; and 

(ii) During the period of an MSP Op-
erating Agreement that applies to the 
replacement vessel, the replacement 
vessel will be: 

(A) Owned and operated by one or 
more persons that are Section 2 Citi-
zens; or 

(B) Owned by a person that is a Docu-
mentation Citizen and operated by a 
person that is a Section 2 Citizen. 

(g) Non-renewal for lack of funds. If, 
by the first day of a fiscal year, suffi-
cient funds have not been appropriated 
under the authority of MSA 2003 for 
that fiscal year, the Secretary will no-
tify the Senate’s Committees on Armed 
Services and Commerce, Science, and 
Transportation, and the House of Rep-
resentatives’ Committee on Armed 
Services, that MSP Operating Agree-
ments for which sufficient funds are 
not available, will not be renewed for 
that fiscal year if sufficient funds are 
not appropriated by the 60th day of 
that fiscal year. If only partial funding 
is appropriated by the 60th day of such 
fiscal year, then the Secretary, in con-
sultation with the SecDef, shall select 
the vessels to retain under MSP Oper-
ating Agreements, based on the Secre-
taries’ determinations of the most 
militarily useful and commercially via-
ble vessels. In the event that no funds 
are appropriated, then all MSP Oper-
ating Agreements shall be terminated 
and, each Contractor shall be released 
from its obligations under the MSP Op-
erating Agreement. Final payments 
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under the terminated MSP Operating 
Agreements shall be made in accord-
ance with § 296.41. To the extent that 
funds are appropriated in a subsequent 
fiscal year, former MSP Operating 
Agreements may be reinstated if mutu-
ally acceptable to the Administrator 
and the Contractor provided the MSP 
vessel remains eligible. 

(h) Release of Vessels from Obligations: 
If an MSP Operating Agreement is ter-
minated by the Contractor, with avail-
able replacement under paragraph (f) of 
this section, or if sufficient funds are 
not appropriated for payments under 
an MSP Operating Agreement for any 
fiscal year by the 60th day of that fis-
cal year, then— 

(1) Each vessel covered by the termi-
nated MSP Operating Agreement is re-
leased from any further obligation 
under the MSP Operating Agreement; 

(2) The owner and operator of a non- 
tank vessel or a tank vessel not built 
under the NDTVCP may transfer and 
register the applicable vessel under a 
foreign registry deemed acceptable by 
the Secretary and the SecDef, notwith-
standing section 9 of the Shipping Act, 
1916 (46 App. U.S.C. 808) and 46 CFR 
part 221; 

(3) The owner and operator of a tank 
vessel built under the NDTVCP must 
formally apply to MARAD pursuant to 
section 9 of the Shipping Act, 1916 to 
transfer and register the vessel under a 
foreign registry; and 

(4) If section 902 of the Act is applica-
ble to a vessel that has been trans-
ferred to a foreign registry due to a 
terminated MSP Operating Agreement, 
then that vessel is available to be req-
uisitioned by the Secretary pursuant 
to section 902 of the Act. 

(5) Paragraph (h) of this section is 
not applicable to vessels under MSP 
Operating Agreements that have been 
terminated for any other reason. 

(i) Foreign Transfer of Vessel. A Con-
tractor may transfer a non-tank vessel 
to a foreign registry, without approval 
of the Secretary, if the Secretary, in 
conjunction with the SecDef, deter-
mines that the contractor will provide 
a replacement vessel: 

(1) Of equal or greater military capa-
bility or of a capacity that is equiva-
lent or greater as measured in dead-

weight tons, gross tons, or container 
equivalent units, as appropriate; 

(2) That is a documented vessel under 
46 U.S.C. chapter 121 by the owner of 
the vessel to be placed under a foreign 
registry; and 

(3) That is not more than 10 years of 
age on the date of that documentation. 

(j) Transfer of MSP Operating Agree-
ments. A Contractor subject to an MSP 
Operating Agreement may transfer 
that MSP Operating Agreement (in-
cluding all rights and obligations under 
that MSP Operating Agreement) to any 
person eligible to enter into an MSP 
Operating Agreement under § 296.10 and 
of the same or more restrictive U.S. 
citizen priority, provided that prior ap-
proval to transfer the MSP Operating 
Agreement is granted by the Secretary 
and the SecDef. The Contractor should 
allow at least 90 days for processing of 
a transfer request. 

§ 296.31 MSP assistance conditions. 
(a) Term of MSP Operating Agreement. 

MSP Operating Agreements are au-
thorized for 10 years, starting on Octo-
ber 1, 2005, and ending on September 30, 
2015, but payments to Contractors are 
subject to annual appropriations each 
fiscal year. MARAD may enter into 
MSP Operating Agreements for a pe-
riod less than the full term authorized 
under the MSA 2003. 

(b) Terms under a Continuing Resolu-
tion (CR). In the event funds are avail-
able under a CR, the terms and condi-
tions of the MSP Operating Agree-
ments shall be in force provided suffi-
cient funds are available to fully meet 
obligations under MSP Operating 
Agreements, and only for the period 
stipulated in the applicable CR. If 
funds are not appropriated under a CR 
at sufficient levels for any portion of a 
fiscal year, the Secretary will select 
the vessels to retain within the funding 
level of the previous fiscal year, in con-
sultation with the SecDef, based on the 
Secretaries’ determination of the most 
militarily useful and commercially via-
ble vessels. With regard to an MSP Op-
erating Agreement that does not re-
ceive funds, the terms and conditions 
of any applicable MSP Operating 
Agreement may be voided and the Con-
tractor may request termination of the 
MSP Operating Agreement. 
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(c) National security requirements. 
Each MSP Operating Agreement shall 
require the owner or operator of an Eli-
gible Vessel included in that MSP Op-
erating Agreement to enter into an 
EPA pursuant to section 53107 of the 
MSA 2003. The EPA shall be a docu-
ment incorporating the terms of the 
Voluntary Intermodal Sealift Agree-
ment (VISA), as approved by the Sec-
retary and the SecDef, or other agree-
ment approved by the Secretaries. 

(d) Vessel operating agreements. The 
MSP Operating Agreement shall re-
quire that during the period an Eligible 
Vessel is included in that MSP Oper-
ating Agreement, the Eligible Vessel 
shall: 

(1) Documentation: Be documented as 
a U.S.-flag vessel under 46 U.S.C. chap-
ter 121; 

(2) Operation: Be operated exclusively 
in the foreign commerce, except for 
tankers, which may be operated in for-
eign-to-foreign commerce, and shall 
not otherwise be operated in the coast-
wise trade of the United States; and 

(3) Noncontiguous Domestic Trade: Not 
receive MSP payments during a period 
in which the Contractor participates, 
i.e., directly or indirectly owns, char-
ters, or operates, a vessel engaged in 
noncontiguous domestic trade unless 
the Contractor is a Section 2 Citizen. 

(e) Obligation of the U.S. Government. 
The amounts payable as MSP pay-
ments under an MSP Operating Agree-
ment shall constitute a contractual ob-
ligation of the United States Govern-
ment to the extent of available appro-
priations. 

(f) U.S. Merchant Marine Academy ca-
dets. The MSP Operator shall agree to 
carry on the MSP vessel two U.S. Mer-
chant Marine Academy cadets, if avail-
able, on each voyage. 

§ 296.32 Reporting requirements. 
The Contractor shall submit to the 

Director, Office of Financial and Rate 
Approvals, Maritime Administration, 
400 Seventh St., SW., Washington, DC 
20590, one of the following reports, in-
cluding management footnotes where 
necessary to make a fair financial pres-
entation: 

(a) Form MA–172: Not later than 120 
days after the close of the Contractor’s 
semiannual accounting period, a Form 

MA–172 on a semiannual basis, in ac-
cordance with 46 CFR 232.6; or 

(b) Financial Statement: Not later 
than 120 days after the close of the 
Contractor’s annual accounting period, 
an audited financial statement in ac-
cordance with 46 CFR 232.6 and the 
most recent vessel operating cost data 
submitted as part of its EPA, or if not 
current year data, a Schedule 310 of the 
MA–172. 

(Approved by the Office of Management and 
Budget under Control Number 2133–0005) 

Subpart E—Billing and Payment 
Procedures 

§ 296.40 Billing procedures. 

Submission of voucher. For contrac-
tors operating under more than one 
MSP Operating Agreement, the con-
tractor may submit a single monthly 
voucher applicable to all its MSP Oper-
ating Agreements. Each voucher sub-
mission shall include a certification 
that the vessel(s) for which payment is 
requested were operated in accordance 
with § 296.31(d) and applicable MSP Op-
erating Agreements with MARAD, and 
consideration shall be given to reduc-
tions in amounts payable as set forth 
in § 296.41(b) and (c). All submissions 
shall be forwarded to the Director, Of-
fice of Accounting, MAR–330, Room 
7325, Maritime Administration, 400 Sev-
enth Street, SW., Washington, DC 
20590. Payments shall be paid and proc-
essed under the terms and conditions of 
the Prompt Payment Act, 31 U.S.C. 
3901. 

§ 296.41 Payment procedures. 

(a) Amount payable. An MSP Oper-
ating Agreement shall provide, subject 
to the availability of appropriations 
and to the extent the MSP Operating 
Agreement is in effect, for each Agree-
ment Vessel, an annual payment equal 
to $2,600,000 for FY 2006, FY 2007, FY 
2008; $2,900,000 for FY 2009, FY 2010, FY 
2011; and $3,100,000 for FY 2012, FY 2013, 
FY 2014, FY 2015. This amount shall be 
paid in equal monthly installments at 
the end of each month. The annual 
amount payable shall not be reduced 
except as provided in paragraphs (b) 
and (c) of this section. 
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(b) Reductions in amount payable. (1) 
The annual amount otherwise payable 
under an MSP Operating Agreement 
shall be reduced on a pro rata basis for 
each day less than 320 in a fiscal year 
that an Agreement Vessel: 

(i) Is not operated exclusively in the 
foreign commerce, except for tank ves-
sels, which may be operated in foreign- 
to-foreign commerce; 

(ii) Is operated in the coastwise 
trade; or 

(iii) Is not documented under 46 
U.S.C. chapter 121. 

(2) To the extent that a Contractor 
operates MSP vessels less than 320 days 
under the provisions of § 296.31(d), pay-
ments will be reduced for each day less 
than 320 days. 

(c) No payment. (1) Regardless of 
whether the Contractor has or will op-
erate for 320 days in a fiscal year, a 
Contractor shall not be paid: 

(i) For any day that an Agreement 
Vessel is engaged in transporting more 
than 7,500 tons (using the U.S. English 
standard of short tons, which converts 
to 6,696.75 long tons, or 6,803.85 metric 
tons) of civilian bulk preference car-
goes pursuant to section 901(a), 901(b), 
or 901b of the Act, provided that it is 
bulk cargo; 

(ii) During a period in which the Con-
tractor participates in noncontiguous 
domestic trade, unless that Contractor 
is a Section 2 Citizen; 

(iii) While under charter to the 
United States Government other than 
a charter pursuant to an EPA under 
§ 53107 of the MSA 2003. A voyage char-
ter that is essentially a contract of af-
freightment will not be considered to 
be a charter; 

(iv) For a vessel in excess of 25 years 
of age, except for a LASH vessel in ex-
cess of 30 years of age or a tank vessel 
which is limited to 20 years of age, un-
less the vessel is a Participating Fleet 
Vessel meeting the requirements of 
§ 296.21(e); 

(v) For days in excess of 30 days in a 
fiscal year in which a vessel is 
drydocked or undergoing survey, in-
spection, or repair unless prior to the 
expiration of the vessel’s 30-day period, 
approval is obtained from MARAD for 
an extension beyond 30 days. 
Drydocking, survey, inspection, or re-

pair periods of 30 days or less are con-
sidered operating days; and 

(vi) If the contracted vessel is not op-
erated or maintained in accordance 
with the terms of the MSP Operating 
Agreement. 

(2) To the extent that non-payment 
days under paragraph (c) of this section 
are known, Contractor payments shall 
be reduced at the time of the current 
billing. The daily reduction amounts 
shall be based on the annual amounts 
in paragraph (a) of this section divided 
by 365 days (366 days in leap years) and 
rounded to the nearest cent. Daily re-
duction amounts shall be applied. 

(3) MARAD may require, for good 
cause, that a portion of the funds pay-
able under this section be withheld if 
the provisions of § 296.31(d) have not 
been met. 

(4) Amounts owed to MARAD for re-
ductions applicable to a prior billing 
period shall be electronically trans-
ferred using MARAD’s prescribed for-
mat, or a check may be forwarded to 
the Maritime Administration, P.O. Box 
845133, Dallas, Texas 75284–5133, or the 
amount owed can be credited to 
MARAD by offsetting amounts payable 
in future billing periods. 

Subpart F—Appeals Procedures 

§ 296.50 Administrative determina-
tions. 

(a) Policy. A Contractor who dis-
agrees with the findings, interpreta-
tions or decisions of the Maritime Ad-
ministration or the Contracting Officer 
with respect to the administration of 
this part or any other dispute or com-
plaint concerning MSP Operating 
Agreements may submit an appeal to 
the Administrator. Such appeals shall 
be made in writing to the Secretary, 
within 60 days following the date of the 
document notifying the Contractor of 
the administrative determination of 
the Contracting Officer. Such an appeal 
should be addressed to the Maritime 
Administrator, Attn.: MSP Operating 
Agreement Appeals, Maritime Admin-
istration, 400 Seventh St., SW., Wash-
ington, DC 20590. Such an appeal is a 
prerequisite to exhausting administra-
tive remedies. 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



113 

Maritime Administration, DOT § 296.60 

(b) DOD determinations. The MSA 2003 
assigns joint and separate roles and re-
sponsibilities to the Secretary and to 
the SecDef. The Administrator and the 
Commander will make joint and sepa-
rate findings, interpretations, and deci-
sions necessary to implement the MSA 
2003. A Contractor who disagrees with 
the initial findings, interpretations or 
decisions regarding the implementa-
tion of the MSA 2003—whether joint or 
separate in nature—shall communicate 
such disagreement to the Contracting 
Officer. Any disagreement or dispute of 
a Contractor may, where appropriate, 
be transferred to the Director, Policy 
and Plans, U.S. Transportation Com-
mand (Director), for resolution. A Con-
tractor who disagrees with the find-
ings, interpretations, or decisions of 
the Director, with respect to the ad-
ministration of this part, may submit 
an appeal to the Commander. Such an 
appeal shall be made in writing to the 
Commander within 60 days following 
the date of the document notifying the 
Contractor of the administrative deter-
mination of the Director. Such an ap-
peal should be addressed to the Com-
mander, U.S. Transportation Com-
mand, 508 Scott Drive, Scott Air Force 
Base, IL 62225–5357. 

(c) Process. The Administrator, or the 
Commander in the case of a DOD deter-
mination, may require the person mak-
ing the request to furnish additional 
information, or proof of factual allega-
tions, and may order any proceeding 
appropriate in the circumstances. The 
decision of the Administrator, or the 
Commander in the case of a DOD deter-
mination, shall be final. 

Subpart G—Maintenance and Re-
pair Reimbursement Pilot Pro-
gram 

§ 296.60 Applications. 
(a) Introduction. This section sets 

forth MARAD’s regulations governing 
its Maintenance and Repair (M&R) Re-
imbursement Pilot Program. The M&R 
program is presently a 5-year program, 
authorized at $19.5 million per year for 
FY 2006–2011. 

(b) M&R participants. Every existing 
Contractor in MSP may enter into an 
agreement under 46 U.S.C. 3517, to per-
form qualified M&R of one or more 

MSP vessels in United States ship-
yards, subject to the terms of this sec-
tion. Every MSP Contractor entering 
into an MSP operating agreement, in-
cluding those agreements transferred 
from an existing MSP Contractor, or 
newly issued or reissued from MARAD, 
after March 8, 2007, must agree to enter 
into an agreement under 46 U.S.C. 3517, 
to perform qualified M&R of one or 
more MSP vessels in United States 
shipyards, subject to the terms of this 
section. Each vessel that is subject to 
an M&R agreement will receive a pri-
ority in the allocation of MSP pay-
ments if the amount available for a fis-
cal year for making payments under 
MSP operating agreements is not suffi-
cient to pay the full amount authorized 
under each agreement for such fiscal 
year. 

(c) Terms of Agreement. An agreement 
under this section: 

(1) Will require that except as pro-
vided in paragraph (d) of this section, 
all qualified M&R on the vessel will be 
performed in the United States; 

(2) Will require the Administrator to 
reimburse the Contractor in accord-
ance with paragraph (j) of this section 
for the costs of qualified M&R per-
formed in the United States; and 

(3) Will apply to qualified M&R per-
formed during the 5-year period begin-
ning on the date the vessel begins oper-
ating under the operating agreement 
under chapter 531 of title 46, United 
States Code. 

(d) Exception to Requirement to Perform 
Work in the United States. A Contractor 
will not be required to have qualified 
M&R work performed in the United 
States under this section if: 

(1) The Administrator determines 
that there is no facility capable of 
meeting all technical requirements of 
the qualified M&R in the United States 
located in the geographic area in which 
the vessel normally operates available 
to perform the work in the time re-
quired by the Contractor to maintain 
its regularly scheduled service; 

(2) The Administrator determines 
that there are insufficient funds to pay 
reimbursement under paragraph (j) of 
this section with respect to the work; 
or 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00123 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



114 

46 CFR Ch. II (10–1–14 Edition) § 296.60 

(3) The Administrator fails to make 
the certification described in para-
graph (h)(2) of this section. 

(e) Qualified M&R. In this section the 
term ‘‘qualified M&R’’ means: 

(1) Except as provided in paragraph 
(e)(2) of this section: 

(i) Any inspection of a vessel that 
is— 

(A) Required under chapter 33 of title 
46, United States Code; and 

(B) Performed in the period in which 
the vessel is subject to an agreement 
under this section; 

(ii) Any M&R of a vessel that is de-
termined, in the course of an inspec-
tion referred to in paragraph (e)(1)(i) of 
this section, to be necessary; and 

(iii) Any additional M&R the Con-
tractor intends to undertake at the 
same time as the work described in 
paragraph (e)(1)(ii) of this section; but 
(2) does not include: 

(i) M&R not agreed to by the Con-
tractor to be undertaken at the same 
time as the work described in para-
graph (e)(1) of this section; 

(ii) Work carried out as part of con-
tinuous machinery surveys and other 
similar requirements not associated 
with a drydocking of the vessel; or 

(iii) Any emergency work that is nec-
essary to enable a vessel to return to a 
port in the United States. 

(f) Qualification of Shipyard. MARAD 
will assess the following factors in de-
termining whether a proposed shipyard 
is capable of undertaking the proposed 
M&R: 

(1) The dimension of the facility rel-
ative to the size of the vessel; 

(2) The capacity and the reach of the 
lifting cranes necessary for performing 
the specified work; and 

(3) The skills and experience of suffi-
cient numbers of workers to complete 
the job in time to maintain the vessel’s 
schedule. 

(g) Required information. Under each 
M&R agreement, the participant must 
provide within 30 days of enrollment a 
schedule for regular and special sur-
veys for each vessel in the agreement. 
At the same time, and on an annual 
basis by January 1 of each calendar 
year, each M&R participant must sub-
mit a schedule of anticipated M&R for 
each vessel under an M&R agreement 
for the coming year. In addition, the 

M&R participant must provide for each 
such vessel the anticipated itinerary 
for the coming year. 

(h) Notification Requirements. (1) NO-
TIFICATION BY CONTRACTOR.—The 
Administrator is not required to pay 
reimbursement to a Contractor under 
this section for qualified M&R, unless 
the Contractor— 

(i) Notifies the Administrator of the 
intent of the Contractor to obtain the 
qualified M&R, by not later than 90 
days before the date of the performance 
of the qualified M&R; and 

(ii) Includes in such notification: 
(A) A description of all qualified 

M&R that the Contractor should rea-
sonably expect may be performed; 

(B) A description of the vessel’s nor-
mal route and port calls in the United 
States; 

(C) An estimate of the cost, with sup-
porting documentation, of obtaining 
the qualified M&R described under 
paragraph (h)(1)(ii)(A) of this section in 
the United States; and 

(D) An estimate of the cost, with sup-
porting documentation, of obtaining 
the qualified M&R described under 
paragraph (h)(1)(ii)(A) of this section 
outside the United States, in the coun-
try in which the Contractor otherwise 
would undertake the qualified M&R. 

(2) CERTIFICATION BY ADMINIS-
TRATOR.— 

(i) Not later than 30 days after the 
date of receipt of notification under 
paragraph (h)(1) of this section, the Ad-
ministrator will certify to the Con-
tractor— 

(A) Whether the cost estimates pro-
vided by the Contractor are fair and 
reasonable; 

(B) If the Administrator determines 
that such cost estimates are not fair 
and reasonable, the Administrator’s es-
timate of fair and reasonable costs for 
such work; 

(C) Whether there are available to 
the Administrator sufficient funds to 
pay reimbursement under paragraph (j) 
of this section with respect to such 
work; and 

(D) That the Administrator commits 
such funds to the Contractor for such 
reimbursement, if such funds are avail-
able for that purpose. 
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(ii) If the Contractor notification de-
scribed in paragraph (h)(1) of this sec-
tion does not include an estimate of 
the cost of obtaining qualified M&R in 
the United States, then not later than 
30 days after the date of receipt of such 
notification, the Administrator will: 

(A) Certify to the Contractor whether 
there is a facility capable of meeting 
all technical requirements of the quali-
fied M&R in the United States located 
in the geographic area in which the 
vessel normally operates available to 
perform the qualified M&R described in 
the notification by the Contractor 
under paragraph (h)(1) of this section 
in the time period required by the Con-
tractor to maintain its regularly 
scheduled service; and 

(B) If there is such a facility, require 
the Contractor to resubmit such notifi-
cation with the required cost estimate 
for such facility. 

(i) Allocation of available funds. If the 
funds available to MARAD are insuffi-
cient to accommodate every M&R 
project required to be performed in 
U.S. shipyards, MARAD will select 
those work projects suitable for accom-
plishment in United States shipyards, 
for which MARAD will reimburse the 
differential costs of the M&R. MARAD 
will base such determinations on the 
amount of funds available, the pro-
jected cost of each repair, the number 
of vessels operated by the vessel oper-
ator and the proximity of the vessels’ 
itineraries to suitable U.S. shipyard lo-
cations. 

(j) Reimbursement. (1) IN GENERAL.— 
The Administrator will, subject to the 
availability of appropriations, reim-
burse a Contractor for costs incurred 
by the Contractor for qualified M&R 
performed in the United States under 
this section. 

(2) AMOUNT.—The amount of reim-
bursement will be equal to the dif-
ference between— 

(i) The fair and reasonable cost of ob-
taining the qualified M&R in the 
United States; and 

(ii) The fair and reasonable cost of 
obtaining the qualified M&R outside 
the United States, in the country in 
which the Contractor would otherwise 
undertake the qualified M&R. 

(3) DETERMINATION OF FAIR AND 
REASONABLE COSTS.— 

(i) The Administrator will determine 
fair and reasonable costs for purposes 
of paragraph (j)(2) of this section after 
considering the supporting documenta-
tion submitted by the Contractor. If it 
is too difficult to accurately ascertain 
the foreign costs of anticipated M&R, 
the Maritime Administrator may de-
cide to compute the foreign cost of 
M&R by reference to a percentage of 
the domestic cost of the M&R, based on 
available general information. 

(ii) MARAD will also pay for other 
costs borne by the M&R participant 
reasonably associated with the quali-
fied M&R performed in a U.S. shipyard 
that would not be incurred if the vessel 
was repaired in a foreign shipyard. 
Such costs include: 

(A) Any additional vessel mainte-
nance and repair preparation costs, in-
cluding costs for additional engineer-
ing, design and contract bid proposal 
costs; 

(B) Costs (including capital and oper-
ating costs) for ‘‘lost time’’ for transit 
to a U.S. shipyard in excess of the tran-
sit period to a foreign shipyard on the 
same trade route to which the vessel is 
assigned and for the time spent in a 
U.S. shipyard which exceeds the esti-
mated time required by a foreign ship-
yard for the same work. 

(C) Costs for additional labor, super-
vision, overhead and other work in-
volving shore-side personnel. 

(iii) Upon approval of each specific 
M&R project, the Administrator will 
establish with the Contractor a set 
level of funding to be provided by 
MARAD. If, during the course of per-
forming M&R in a U.S. shipyard, it is 
discovered that the repairs will entail 
additional unanticipated costs, the Ad-
ministrator shall provide MARAD’s 
share of funding corresponding to the 
percentage of the domestic M&R costs 
originally agreed to by MARAD, but 
not in excess of 20 percent of the origi-
nal funding level agreed to by MARAD. 
Cost overruns will be the obligation of 
the M&R participant unless MARAD 
determines that it is fair to reimburse 
the M&R participant and sufficient 
funds are available to do so. 

(iv) Payment of MARAD’s share of 
the shipyard contract price may be 
made as work progresses or upon com-
pletion of the M&R and finalization of 
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costs, as MARAD may determine. 
Vouchers for payment may be sub-
mitted to the Associate Administer for 
Marine Asset Development. Payments 
shall be paid and processed under the 
terms and conditions of the Prompt 
Payment Act, 31 U.S.C. 3901. However, 

pursuant to 31 U.S.C. 3902(f), interest 
on late payments will be paid only if 
appropriated funds for paying reim-
bursement under the M&R Pilot Pro-
gram are available. 

[72 FR 5344, Feb. 6, 2007] 
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