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SUBCHAPTER K—REGULATIONS UNDER PUBLIC LAW 91–469 

PART 390—CAPITAL 
CONSTRUCTION FUND 
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AUTHORITY: Secs. 53501, et seq., of Title 46, 
United States Code, formerly, sec. 607, Mer-
chant Marine Act, 1936, as amended (46 App. 
U.S.C. 1177); 49 CFR 1.66. 

SOURCE: 41 FR 4265, Jan. 29, 1976, unless 
otherwise noted. 

§ 390.1 Scope of the regulations. 
(a) In general—(1) Scope. The regula-

tions prescribed in this part govern the 
capital construction fund (‘‘fund’’) au-
thorized by 46 U.S.C. 53501 et seq. 

(2) Establishment of a fund. A fund is 
established by an agreement (‘‘agree-
ment’’), which is a contract between 
the party (‘‘party’’) and the United 
States. 

(3) Purpose of the fund. Chapter 535 
provides that any agreement entered 
into with the Secretary of Transpor-
tation must be for the purpose of pro-
viding replacement vessels, additional 
vessels or reconstructed vessels to be 
built and documented in the United 
States and operated in the United 

States foreign, Great Lakes or non-
contiguous domestic trade. 

(4) Benefits of a fund. Chapter 535 pro-
vides for the nontaxability of certain 
deposits of money or other property 
placed into a fund established pursuant 
to an agreement within certain ceil-
ings. These ceilings are equal to: 

(i) Earnings or gains realized from 
the operation of an agreement vessel; 

(ii) Net proceeds realized from the 
sale or other disposition of an agree-
ment vessel or from insurance or in-
demnification from the loss of an 
agreement vessel; and 

(iii) Earnings from the investment or 
reinvestment of amounts on deposit in 
the fund. 

(5) Delegation. The Secretary of 
Transportation has delegated the au-
thority for matters relating to the 
United States Merchant Marine to the 
Maritime Administrator, Department 
of Transportation (‘‘Maritime Adminis-
trator’’). 

(b) Act. For purposes of this part, the 
term Act shall mean Chapter 535 of 
Title 46, United States Code. 

(c) Joint regulations. For purposes of 
this part, the term joint regulations 
shall mean the regulations prescribed 
by the Secretary of Transportation and 
the Secretary of the Treasury under 
Chapter 535 and published in title 26, 
part 3 of the Code of Federal Regula-
tions (reprinted in part 391 of this 
chapter). 

(d) Cross references. For rules relating 
to the Federal Income Tax aspects of a 
fund, see the joint regulations. For 
rules governing agreements relating to 
the fisheries of the United States, see 
the separate Secretary of Commerce 
regulations published in title 50, part 
259 of the Code of Federal Regulations. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.2 Application for an agreement. 

(a) In general—(1) Application instruc-
tions. The Maritime Administrator has 
adopted instructions for making appli-
cation for an agreement. These instruc-
tions are contained in appendix I to 
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this part. MARAD will accept elec-
tronic options (such as facsimile and 
Internet) for transmission of required 
information to MARAD, if practicable. 

(2) General eligibility requirements. 
Chapter 535 specifies who is eligible for 
a fund and the application instructions 
specify what information is required to 
establish such eligibility. An applicant 
must: 

(i) Be a citizen of the United States 
within the meaning of 46 U.S.C. 50501, 
as amended (46 U.S.C. 802, 803). See part 
355 of this title for requirements for es-
tablishing United States citizenship; 

(ii) Own or be the lessee of one or 
more eligible vessels or share thereof 
as defined in 46 U.S.C. 53501, or be party 
to a contract for the construction of 
one or more eligible vessels, or share 
thereof, as defined in paragraph (b) of 
§ 390.5; 

(iii) Have a program which furthers 
the purposes of the Act (see § 390.3 re-
lating to policy considerations) and 
provides for the acquisition, construc-
tion or reconstruction of a qualified 
vessel, as defined in 46 U.S.C. 53501(5). 
Such provisions state that the vessel 
will be operated in the United States 
foreign, Great Lakes, noncontiguous 
domestic, or short sea transportation 
trade as defined in 46 U.S.C. 53501 and 
46 U.S.C. 109(b); and 

(iv) Demonstrate the financial capa-
bilities to accomplish the program. 

(b) Information which may be required 
in conjunction with the application. An 
applicant must provide such facts, doc-
uments and materials as the Maritime 
Administrator may require in consid-
ering whether to enter into an agree-
ment. An applicant should be ready to 
make available such applicable mate-
rials, including, but not limited to: De-
sign plans, data concerning the reason-
ableness of the cost of the program, 
construction contracts, financial state-
ments, certificates of incorporation, 
bylaws, articles of partnership, stock 
ownership data and other information 
including judgments and pending liti-
gation which would affect the proposed 

program. The specific information re-
quired is set forth in the instructions. 

(Approved by the Office of Management and 
Budget under control number 2133–0027) 

[41 FR 4265, Jan. 29, 1976, as amended at 47 
FR 25530, June 14, 1982; 68 FR 62539, Nov. 5, 
2003; 69 FR 61452, Oct. 19, 2004; 73 FR 56740, 
Sept. 30, 2008] 

§ 390.3 Policy considerations. 

(a) In general. It is the policy of the 
United States, as set forth in 46 U.S.C. 
50501, that for the national defense and 
the development of its foreign and do-
mestic commerce, the United States 
shall have a merchant marine: suffi-
cient to carry a substantial portion of 
its water-borne export and import for-
eign commerce and to provide shipping 
service essential for maintaining the 
flow of such commerce at all times; ca-
pable of serving as auxiliaries in time 
of war or national emergency; owned 
and operated by United States citizens 
insofar as practicable and composed of 
the best equipped, safest and most suit-
able types of vessels, constructed and 
documented in the United States and 
manned with United States citizens. 

(b) Unacceptable programs—(1) In gen-
eral. The Maritime Administrator will 
not enter into an agreement where the 
proposed program is not, in his opin-
ion, in consonance with the policies of 
the Act. 

(2) Specific unacceptable programs. The 
Maritime Administrator will not enter 
into an agreement where the proposed 
program is merely to accomplish the 
following: 

(i) Reconstruction of an existing ves-
sel, unless such reconstruction will ex-
ceed $1,000,000 in cost, will be capital-
ized under the Internal Revenue Code 
of 1986, as amended, and the regula-
tions thereunder and will result in a 
vessel which is significantly more com-
petitive; 

(ii) Acquisition of an existing vessel; 
or 

(iii) Payment of the principal on ex-
isting indebtedness. 

(3) Waiver. The Maritime Adminis-
trator may, for good cause shown, 
waive the provisions of paragraph (b)(2) 
of this section. For example, the Mari-
time Administrator may waive the 
monetary limit in paragraph (b)(2)(i) of 
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this section where the applicant pro-
poses to reconstruct a small vessel. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.4 Description of the agreement. 
(a) In general. The agreement consists 

of a standard part and appended sched-
ules. The standard part of the agree-
ment contains recitals, covenants and 
warranties which apply to all parties. 
The appended schedules set forth the 
particular program of the party and 
contain other information unique to 
each agreement. See § 390.6 (relating to 
administration of the agreement) for 
procedures and criteria for the modi-
fication of schedules. 

(b) Schedule A—Eligible agreement ves-
sels. Schedule A lists the names of eli-
gible agreement vessels (as defined in 
§ 390.5), whether owned or leased, and 
the allowable percentage of the depre-
ciation ceiling, if any, available for de-
posit purposes by the party. See § 390.7 
(relating to deposits) for allowable de-
preciation in the case of leased vessels. 

(c) Schedule B—Program—(1) In gen-
eral. Schedule B sets forth the program 
of the party including the cost of the 
program and the time in which the pro-
gram shall be accomplished. 

(2) Items in Schedule B. Schedule B 
shall contain: 

(i) A statement describing each 
qualified agreement vessel (as defined 
in § 390.5) to be acquired, constructed or 
reconstructed. In the case of recon-
struction, the statement will include a 
general description of the work to be 
performed; 

(ii) The anticipated date on which 
the acquisition, construction or recon-
struction of each qualified agreement 
vessel will commence; 

(iii) The anticipated total cost, in-
cluding any costs which will not be 
paid from the fund, of the acquisition, 
construction or reconstruction of each 
qualified agreement vessel; and 

(iv) The amount to be withdrawn 
from the fund with respect to the ac-
quisition, construction or reconstruc-
tion of each qualified agreement vessel. 

(3) Submission of contracts. When a 
contract is executed for any acquisi-
tion, construction or reconstruction re-
lating to the agreement, such contract 
shall be submitted within 30 days after 

execution to the Maritime Adminis-
trator who shall then determine wheth-
er such undertaking is in accordance 
with the program set forth in Schedule 
B. 

(d) Schedule C—Depositories. Schedule 
C lists, by name and address, the de-
positories of the fund. See § 390.7 (relat-
ing to deposits). 

(e) Schedule D—Minimum deposits. 
Schedule D sets forth the minimum de-
posits which must be made into the 
fund. See § 390.7 (relating to deposits) 
for the procedure in setting minimum 
deposits. 

(f) Submission of proposed schedules. 
An applicant shall submit proposed 
schedules with his application. The 
specific information required in such 
schedules is set forth in the application 
instructions referred to in paragraph 
(a)(1) of § 390.2. A sample agreement 
(standard part and appended schedules) 
is contained in appendix II to this part. 

§ 390.5 Agreement vessels. 

(a) In general. 46 U.S.C. 53501 states 
the requirements for eligible, qualified 
and agreement vessels. The rules in 
this section further define such terms 
and state how vessels must be listed on 
Schedules A and B in the agreement. 

(b) Eligible agreement vessels—(1) Defi-
nition. An eligible agreement vessel, 
which may be used to establish ceilings 
for deposit purposes, is any vessel: 

(i) Constructed in the United States, 
and if reconstructed, reconstructed in 
the United States; the term constructed 
or reconstructed in the United States in-
cludes any vessel which was con-
structed or reconstructed outside of 
the United States but documented 
under the laws of the United States on 
April 15, 1970, or constructed or recon-
structed outside of the United States 
for use in the United States foreign 
commerce pursuant to a contract en-
tered into before April 15, 1970; 

(ii) Documented under the laws of the 
United States; 

(iii) Operated in the foreign or do-
mestic commerce of the United States; 

(iv) Engaged primarily in the water-
borne carriage of men, materials, goods 
or wares; and 

(v) Designated in the agreement as 
an ‘‘eligible agreement vessel.’’ 
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(2) Scope of the term ‘‘eligible agreement 
vessel.’’ For purposes of generating ceil-
ings for deposits under 46 U.S.C. 53505 
and the joint regulations the term eligi-
ble agreement vessel includes any: 

(i) Tug or barge; 
(ii) Vessels which have been con-

tracted for or are in the process of con-
struction; and 

(iii) Share interest in a vessel; the 
party is considered to have a share in-
terest in an eligible agreement vessel if 
the party has the right to use the ves-
sel to generate income or a right to the 
proceeds or a portion of the proceeds 
from its use even if the party does not 
have a proprietary interest in the ves-
sel for purposes of State or Federal 
law. 

(3) Foreign or domestic commerce. For 
the purpose of paragraph (b)(1)(iii) of 
this section the term foreign or domestic 
commerce means the water-borne car-
riage of men, materials, goods or wares 
between: 

(i) Two points in the United States; 
(ii) A point in the United States and 

a point in a foreign country; or 
(iii) Two points in the same foreign 

country or points in two different for-
eign countries. 

(c) Qualified agreement vessels—(1) Def-
inition. A qualified agreement vessel 
which may be acquired, constructed or 
reconstructed with the aid of qualified 
withdrawals, is any vessel: 

(i) Constructed in the United States, 
and if reconstructed, reconstructed in 
the United States; the term constructed 
or reconstructed in the United States in-
cludes any vessel which was con-
structed or reconstructed outside of 
the United States but documented 
under the laws of the United States on 
April 15, 1970, or constructed or recon-
structed outside of the United States 
for use in the United States foreign 
commerce pursuant to a contract en-
tered into before April 15, 1970; 

(ii) Documented under the laws of the 
United States; 

(iii) Operated in the United States 
foreign, Great Lakes, noncontiguous 
domestic, or short sea transportation 
trade. 

(iv) Engaged primarily in the water- 
borne carriage of men, materials, goods 
or wares; and 

(v) Designated in the agreement as a 
‘‘qualified agreement vessel.’’ 

(2) Scope of the term ‘‘qualified agree-
ment vessel.’’ For purposes of making 
qualified withdrawals under 46 U.S.C. 
53509 and the joint regulations the 
term qualified agreement vessel includes 
any: 

(i) Cargo handling equipment which 
the Maritime Administrator deter-
mines will be used primarily on a 
qualified agreement vessel. Normally 
any auxiliary equipment which is ordi-
narily carried from port to port, ex-
cluding equipment that needs frequent 
replacement due to normal wear and 
tear, and is used in conjunction with 
the loading or unloading of the vessel 
is deemed to be cargo handling equip-
ment; 

(ii) Ocean-going towing vessel or 
barge which the Maritime Adminis-
trator determines is suitable for the 
trade in which the party intends to op-
erate such vessel or barge, or any com-
parable vessel or barge operated on the 
Great Lakes which is suitable for its 
intended trade; and 

(iii) Proprietary interest in a quali-
fied agreement vessel as, for example, 
that which may result from a joint 
venture or partnership. 

(3) Foreign trade. Foreign trade shall 
mean the water-borne carriage of men, 
materials, goods or wares between: 

(i) A point in the United States and a 
point in a foreign country; 

(ii) Two points in the domestic trade 
permitted under the first sentence of 46 
U.S.C. 53101 note; or 

(iii) Two points in the same foreign 
country or points in two different for-
eign countries in the case of liquid and 
dry bulk cargo carrying services pro-
vided the party demonstrates that such 
operating flexibility is needed to com-
pete with foreign flag vessels in its op-
erations or in competing for charters. 

(4) Great Lakes trade. Great Lakes 
trade shall mean the waterborne car-
riage of men, materials, goods or wares 
between points on the Great Lakes and 
their connecting and tributary water-
ways in the immediate environs of the 
Great Lakes. 

(5) Noncontiguous domestic trade. 
Noncontinguous domestic trade shall 
mean the water-borne carriage of men, 
materials, goods or wares between: 
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(i) The contiguous 48 States on the 
one hand and Alaska, Hawaii, Puerto 
Rico and the insular territories and 
possessions of the United States on the 
other hand; and 

(ii) Any point in Alaska, Hawaii, 
Puerto Rico and the insular territories 
and possessions of the United States, 
and any other point in Alaska, Hawaii, 
Puerto Rico and such territories and 
possessions. 

(6) Short Sea Transportation Trade. 
The term short sea transportation 
trade means the carriage by vessel of 
cargo— 

(i) That is: 
(A) Contained in intermodal cargo 

containers and loaded by crane on the 
vessel; or 

(B) Loaded on the vessel by means of 
wheeled technology; and 

(ii) That is: 
(A) Loaded at a port in the United 

States and unloaded either at another 
port in the United States or at a port 
in Canada located in the Great Lakes 
Saint Lawrence Seaway System; or 

(B) Loaded at a port in Canada lo-
cated in the Great Lakes Saint Law-
rence Seaway System and unloaded at 
a port in the United States.’’ 

(7) Nonqualified operations. Non-
qualified operations for qualified agree-
ment vessels include: 

(i) Positioning vessels in support of 
domestic operations prohibited by 
Chapter 535; 

(ii) Use of barges as docks and ramps; 
(iii) Except as provided in (c)(8) (i) 

and (ii) of this section: 
(A) Foreign-to-foreign trade, con-

sisting of voyages originating and end-
ing in foreign ports, with no inter-
mediate domestic cargo operation, and 

(B) Trade from foreign ports to and 
form U.S. oil rigs in international wa-
ters; and 

(iv) Bunkering in support of non- 
qualified trade operations. 

(8) Permissible operations. Permissible 
operations for qualified agreement ves-
sels include: 

(i) Foreign-to-foreign trade in the 
case of vessels operating as part of 
U.S.-flag service and carrying cargo 
originating in or destined for U.S. 
ports, i.e., U.S.-flag feeder vessels; 

(ii) Foreign-to-foreign trade, includ-
ing the lightering of foreign-flag ves-

sels, in the case of vessels carrying liq-
uid or dry bulk cargoes when the car-
rier has demonstrated to the Adminis-
trator: 

(A) The need for such foreign-to-for-
eign shipments (as required by 46 
U.S.C. 109 and paragraph (c)(iii) of this 
section), and 

(B) That the proposed cargo would 
qualify as liquid or dry bulk cargo; 

(iii) Ship assist work, including 
lightering or shifting of a vessel at the 
end or beginning of a noncontiguous 
domestic, short sea transportation 
trade, Great Lakes or U.S. foreign 
trade voyage. In addition, the 
lightering of foreign-flag vessels in 
U.S. ports is permitted. 

(9) United States construction. An 
agreement vessel is considered to be of 
United States construction if: 

(i) It is built entirely in a shipyard or 
shipyards within any of the United 
States and the Commonwealth of Puer-
to Rico; 

(ii) All components of the hull and 
superstructure are fabricated in the 
United States; and 

(iii) The vessel is assembled entirely 
in the United States. 

(d) Agreement vessels—(1) Definition. 
The term agreement vessel means any 
eligible or qualified vessel which is 
subject to an agreement. 

(2) Scope of the term ‘‘agreement ves-
sel.’’ For purposes of generating ceil-
ings and making qualified withdrawals 
the term agreement vessel includes con-
tainers, trailers or barges which are 
part of the complement of an agree-
ment vessel. The complement is lim-
ited to three times the container, trail-
er or barge capacity of the vessel, un-
less the Maritime Administrator shall 
agree to a different complement. 

[41 FR 4265, Jan. 29, 1976, as amended at 55 
FR 34928, Aug. 27, 1990; 73 FR 56740, Sept. 30, 
2008; 74 FR 17097, Apr. 14, 2009] 

§ 390.6 Administration of the agree-
ment. 

(a) In general. The Maritime Adminis-
trator will administer and enforce the 
agreement in a manner which will in-
sure that the fund is properly estab-
lished, that the assets in the fund are 
used to accomplish the program and 
that the party fully complies with all 
obligations and responsibilities. This 
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section specifies the reports which 
must be submitted to the Maritime Ad-
ministrator and sets forth the proce-
dures for administering the agreement. 

(b) Reporting requirements—(1) In gen-
eral. This paragraph describes the re-
ports required to be submitted to the 
Maritime Administrator by the party. 

(2) Submission dates. Reports must be 
submitted annually, in triplicate, for 
the party’s taxable year not later than 
90 days after the close of each report-
ing period. An affidavit regarding the 
operation of qualified agreement ves-
sels as required by paragraph (b)(7) of 
this section shall be submitted concur-
rently with each annual report. 

(3) Cumulation. The annual report 
submitted following the close of the 
party’s taxable year shall be cumu-
lative for the party’s entire taxable 
year. 

(4) Certification. The annual report 
shall be accompanied by an opinion of 
an independent certified public ac-
countant to the effect that exhibits 
(see paragraph (b)(5) of this section) 
composing the accounting have been 
prepared in accordance with all pub-
lished orders, rules, regulations and in-
structions issued or adopted by the 
Maritime Administrator. 

(5) Format. The reports shall consist 
of the following exhibits: 

(i) ‘‘Exhibit A’’—a summary of cash, 
securities and stock on deposit (show-
ing the adjusted basis for securities 
and stock), including a subtotal of 
cash, securities and stock on deposit, 
net amount of accrued deposits to and 
accrued withdrawals from the fund and 
the fund total at the end of the period, 
and if applicable, a summary of the 
portion of the fund which represents a 
‘‘CCF: Security Amount’’ pursuant to 
an Agreement Covering the Dual Use of 
a Capital Construction Fund; 

(ii) ‘‘Exhibit A–1’’—a summary of bal-
ances in all cash accounts within the 
fund at the end of the period; 

(iii) ‘‘Exhibit A–2’’—a summary of 
the securities and stock within the 
fund at the end of the period (showing 
both the adjusted basis and fair market 
value of each item); 

(iv) ‘‘Exhibit A–3’’—a summary of the 
accrued deposits to and accrued with-
drawals from the fund at the end of the 
period; 

(v) ‘‘Exhibit B’’—a transcript of 
transactions occurring within the fund 
during the period by date; 

(vi) ‘‘Exhibit C’’—a summary show-
ing the opening balance, additions 
thereto due to deposits to the fund, 
subtractions therefrom due to with-
drawals from the fund, and the closing 
balance for the period for each of the 
three separate accounts: ordinary in-
come account, capital gains account 
and capital account; and 

(vii) ‘‘Exhibit D’’—a summary, by 
vessel, of the qualified withdrawals 
made from the fund during the period. 

(6) Sample report. A sample report is 
contained in appendix III of this part. 

(7) Affidavit. An official of the party 
who is knowledgeable about the oper-
ation of the party’s qualified agree-
ment vessels shall submit an affidavit 
for each taxable year indicating that 
the party’s qualified agreement vessels 
operated only in qualified trades dur-
ing such taxable year, or if any such 
vessel operated in a trade other than a 
qualified trade, the details of such op-
eration. See § 390.5(c) of this part for a 
description of what constitutes a quali-
fied trade. A sample affidavit is con-
tained in appendix V of this part. 

(8) Failure to submit reports. The fail-
ure by a party to make the timely sub-
mission of any report or affidavit re-
quired by this section shall constitute 
a material breach of the agreement un-
less the Maritime Administrator shall 
determine that such failure was excus-
able. See § 390.13 (relating to the failure 
to fulfill a substantial obligation under 
the agreement). 

(c) Review in the event of changed cir-
cumstances. Each agreement provides 
that the party shall promptly inform 
the Maritime Administrator of any 
change in circumstances which affects 
its agreement. Such changes may be 
mere form, such as a change of the par-
ty’s name, or substantive such as the 
sale of an eligible agreement vessel. 
The Maritime Administrator may re-
quire a full review of the agreement if 
in his opinion the changed cir-
cumstances materially affect the 
agreement. 

(d) Modification of agreement—(1) In 
general. The agreement is subject to 
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modification and amendment by mu-
tual consent. However, except in spe-
cial circumstances, the Maritime Ad-
ministrator will not consent to modi-
fication or amendment of the standard 
part of the agreement unless such 
modification or amendment is of uni-
form application to similarly situated 
parties. The Maritime Administrator 
will normally agree to modification or 
amendment of the schedules subject to 
the restriction in paragraph (d)(2) of 
this section. 

(2) Limitations on modification of 
schedules. The Maritime Administrator 
will not agree to modification or 
amendment of the schedules (as de-
scribed in § 390.4) when, in his opinion, 
such modification or amendment 
delays imposition of Federal Income 
Tax in a manner not contemplated or 
authorized by the Act, or if the pro-
posed modification or amendment 
would not be in consonance with the 
policies of the Act, these rules and reg-
ulations or the joint regulations. 

(e) Fund adjustment upon modification. 
Upon application by a party for modi-
fication or amendment of the agree-
ment, the Maritime Administrator will 
determine whether the requested modi-
fication or amendment would result in 
an amount held in the fund in excess of 
an amount determined to be necessary 
or appropriate to carry out the pro-
gram. If such an excess is created in 
the fund by such modification or 
amendment, the Maritime Adminis-
trator will require a nonqualified with-
drawal (as defined in § 390.10) of such 
excess as a condition to the modifica-
tion or amendment. 

[41 FR 4265, Jan. 29, 1976, as amended at 41 
FR 39751, Sept. 16, 1976; 55 FR 34928, Aug. 27, 
1990] 

§ 390.7 Deposits into the fund. 
(a) In general—(1) Source of deposits. 46 

U.S.C. 53505 provides ceilings within 
which fund deposits may be made. This 
section provides rules for the qualifica-
tion of depositories, timing of deposits, 
the type of property which may be de-
posited and the level of deposits. 

(2) Tax aspects of deposits. For the 
Federal Income Tax aspects of deposits 
into a fund, see 46 U.S.C. 53507 and § 3.3 
of the joint regulations (§ 391.3 of this 
chapter). 

(b) Depositories—(1) In general. 46 
U.S.C. 53506 provides that amounts in a 
fund must be kept in the depository or 
depositories specified in the agreement 
and be subject to such trustee or other 
fiduciary requirements as the Mari-
time Administrator may specify. 

(2) Qualifications. The Maritime Ad-
ministrator has established general 
qualifications for depositories for all 
maritime programs authorized under 
the Act, including the capital construc-
tion fund program. The general quali-
fications are published in Part 351 of 
this title. 

(3) Fiduciary requirements. Except in 
unusual circumstances, the Maritime 
Administrator will not impose special 
trustee or other fiduciary requirements 
upon depositories of a fund. For rules 
relating to a fund held in trust for in-
vestment purposes, see paragraph (h) of 
this section. 

(4) Type and name of accounts. Unless 
otherwise specified in the agreement, 
the party may select the type or types 
of accounts in which assets of the fund 
may be deposited. For example, the 
party may select a savings account for 
cash and a trust account for intangible 
property which is held in the fund. 
Each account shall be in the name of 
the party and identified as a capital 
construction fund account. 

(5) Compensating balances. The obliga-
tion of the assets in the fund as a com-
pensating balance shall constitute a 
material breach of the agreement. 

(c) Timing of deposits—(1) In general. 
46 U.S.C. 53507(b) provides that deposits 
shall not be taxable only when they are 
made in accordance with the agree-
ment and not later than the time pro-
vided in the joint regulations. 

(2) Deposits prior to the time provided in 
joint regulations. The party may make 
deposits for any taxable year prior to 
the time provided in joint regulations 
in accordance with the following rules: 

(i) Amounts representing taxable in-
come attributable to the operation of 
agreement vessels for a taxable year 
may be deposited at any time during 
such taxable year, and thereafter with-
in the time provided for in the joint 
regulations, based upon the party’s es-
timated Federal taxable income for 
such vessels for the entire taxable 
year; 
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(ii) Amounts representing net pro-
ceeds from the sale or other disposition 
(including mortgaging) with respect to 
agreement vessels may be deposited 
when accrued and thereafter within the 
time provided for in the joint regula-
tions; 

(iii) Amounts representing receipts 
from the investment or reinvestment 
of amounts held in a fund may be de-
posited when accrued and thereafter 
within the time provided for in the 
joint regulations; and 

(iv) Amounts representing deprecia-
tion with respect to agreement vessels 
for a taxable year may be deposited at 
any time during such taxable year, and 
thereafter within the time provided for 
in the joint regulations. 

(3) Deposits required prior to the time 
provided in joint regulations. The Mari-
time Administrator may require that 
deposits be made earlier than the lat-
est time provided for in the joint regu-
lations. Generally, the Maritime Ad-
ministrator will require early deposits 
only when necessary for the party to 
meet its agreed upon obligations. 

(d) Types of property which may be de-
posited into a fund—(1) Form of deposits. 
Deposits may be made into a fund only 
in the form of money or intangible 
property of the type in which assets of 
the fund may be invested pursuant to 
46 U.S.C. 53506, the Agreement, and 
these regulations, other than the secu-
rities or common and preferred stock 
of the party or a company related to 
the party within the meaning of para-
graph (d)(2) of this section, except that 
in the case of deposits representing net 
proceeds from the sale or other disposi-
tion of any agreement vessel to other 
than a purchaser or transferee related 
to the party (within the meaning of 
paragraph (d)(2) of this section) or de-
posits representing receipts from the 
investment or reinvestment of 
amounts held in a fund, any intangible 
property received may be deposited. 

(2) Related purchaser. For purposes of 
this paragraph a purchaser or trans-
feree is a related person to the party 
if— 

(i) The relationship between pur-
chaser or transferee and the party 
would result in disallowance of losses 
under section 267 or 707 of the Code, or 

(ii) The purchaser or transferee and 
the party are members of the same 
controlled group of corporations (as de-
fined in section 1563(a) of the Code, ex-
cept that ‘‘more than 50 percent’’ shall 
be substituted for ‘‘at least 80 percent’’ 
each place it appears therein). 

(e) Level of deposits—(1) In general. 46 
U.S.C. 53504 states that the agreement 
must provide for the deposit in the 
fund of amounts agreed upon but only 
to the extent necessary or appropriate 
to provide for qualified withdrawals to 
accomplish the program set forth in 
the agreement. 

(2) Maximum level of deposits. The 
party shall not be permitted to deposit 
more than is necessary to complete its 
program. See § 390.4 (relating to de-
scription of the agreement). 

(3) Minimum level of deposits. Each 
agreement shall contain an agreed 
upon minimum deposit schedule appli-
cable to each three-year period under 
the agreement. The minimum deposit 
shall be calculated taking into consid-
eration the scheduling of the antici-
pated qualified withdrawals. The pur-
pose of the minimum deposit is to in-
sure that the party has made a suffi-
cient commitment to accomplish its 
program. See § 390.13 (relating to fail-
ure to fulfill a substantial obligation 
under the agreement). 

(4) Determination of minimum deposits. 
The minimum deposit shall be set by 
the Maritime Administrator. In deter-
mining the minimum deposit, the Mar-
itime Administrator shall give consid-
eration to the anticipated ceilings, fi-
nancial history, current conditions and 
future business expectations of the 
party. 

(5) Waiver of minimum deposit. The 
Maritime Administrator shall waive a 
failure to meet the minimum deposit 
schedule when the party has deposited 
all allowable taxable income as speci-
fied in Article 5(c) of this agreement 
attributable to the operation of agree-
ment vessels, net proceeds from all 
sales or other dispositions of agree-
ment vessels, all receipts from the in-
vestment or reinvestment of amounts 
held in the fund and all earned depre-
ciation on agreement vessels. The Mar-
itime Administrator may also waive 
the minimum deposit schedule in any 
case where the party can demonstrate 
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that such deposits will adversely affect 
its ability to operate its agreement 
vessels. In the event of a waiver, the 
Maritime Administrator may require 
modification of the schedules. See 
§ 390.6 (relating to administration of 
the agreement). 

(6) Selection of ceiling. Except as may 
be otherwise provided in the agreement 
or these rules and regulations, the 
party may choose the ceilings with re-
spect to which deposits are made. 

(f) Allocation of depreciation deposits— 
(1) In general. 46 U.S.C. 53505(b) provides 
that in the case of a lessee of an eligi-
ble agreement vessel the maximum 
amount which may be deposited with 
respect to such vessel, under the depre-
ciation ceiling, shall be reduced by any 
amount which the owner is required or 
permitted to deposit with respect to 
such vessel under its depreciation ceil-
ing. 

(2) Method of allocation. When an 
agreement vessel is leased, the party’s 
agreement shall fix a percentage of the 
annual depreciation which the party 
may deposit. The percentage shall be 
that agreed upon between the lessors 
and the lessees unless the Maritime 
Administrator determines that the 
agreed upon percentage will result in 
an accumulation of assets in the fund 
or funds which is greater than or less 
than an amount necessary or appro-
priate to carry out the party’s pro-
gram. See paragraph (e) of this section 
(relating to level of deposits). 

(g) [Reserved] 
(h) Funds held in trust for investment 

purposes. A fund may be transferred in 
whole or in part to the control of an 
unrelated trustee for investment pur-
poses with the prior written permission 
of the Maritime Administrator. The 
Maritime Administrator shall approve 
such a transfer when: 

(1) The trustee meets the require-
ments for a depository under paragraph 
(b) of this section; 

(2) The trust instrument provides 
that all investment restrictions stated 
in 46 U.S.C. 53506 and § 390.8 of these 
regulations will be observed; 

(3) The trust instrument provides 
that the trustee will give consideration 
to the party’s withdrawal requirements 
under the agreement when investing 
the fund; 

(4) The trustee agrees to be bound by 
all rules and regulations which have 
been or will be promulgated governing 
the investment or management of the 
fund. 

(i) Federal ship mortgage guarantee or 
insurance. A fund may serve in lieu of a 
Restricted Fund required in connection 
with Federal Ship Mortgage Guarantee 
or Insurance under 46 U.S.C. Chapter 
537 and the regulations thereunder 
upon approval by the Maritime Admin-
istrator. Approval by the Maritime Ad-
ministrator shall be conditioned upon 
the execution by the party of an agree-
ment, satisfactory in form and sub-
stance to the Maritime Administrator, 
governing the dual use of the fund. Ap-
plications for permission to use the 
fund in this dual capacity should be 
made in writing to the Secretary, Mar-
itime Administration. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.8 Investment of the fund. 

(a) In general. 46 U.S.C. 53506 provides 
that assets in the fund must be in-
vested in accordance with certain re-
strictions. The rules in this section 
provide for the quality of securities, re-
strictions on the type of stock in which 
a fund may invest, related company in-
vestments and miscellaneous prohib-
ited activities. 

(b) Permissible investments—(1) In gen-
eral. The party, at its discretion, or the 
party’s trustee, if established pursuant 
to paragraph (h) of § 390.7, may invest 
in the types of securities specified in 
this paragraph. 

(2) Interest bearing securities. The 
party or the party’s trustee may invest 
in any obligation of the United States 
Government, including any agency or 
instrumentality thereof, and in the in-
terest bearing securities listed below: 

(i) Any obligation of a state or local 
government, including any agency or 
instrumentality thereof, or any domes-
tic obligation, which is rated by 
Moody’s Investors Service, Inc., as 
‘‘Baa’’ or better or by Standard and 
Poor’s Corporations as ‘‘BBB’’ or bet-
ter; 

(ii) Bankers’ acceptances, certificates 
of deposit, repurchase agreements, and 
short-term commercial obligations, 
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provided that the latter must be read-
ily marketable and rated not lower 
than ‘‘Prime’’ by Moody’s Investors 
Services, Inc. or ‘‘B’’ by Standard & 
Poor’s Corp.; and 

(iii) Any unsubordinated obligation 
of an issuer that has any unsecured se-
curities with a credit rating of ‘‘Baa’’ 
or better if rated by Moddy’s Investors 
Services, Inc., or ‘‘BBB’’ or better if 
rated by Standard and Poor’s Corpora-
tion, or by an issuer that has a com-
mercial paper rating not lower than 
‘‘Prime’’ by Moody’s Investors Service, 
Inc. or ‘‘B’’ by Standard and Poor’s 
Corporation. 

(3) Guaranteed interest bearing securi-
ties. The party or the party’s trustee 
may invest in interest bearing securi-
ties which do not meet the investment 
criteria set forth in this paragraph (b) 
Provided, That: 

(i) The types of interest bearing secu-
rities and their terms and conditions 
are acceptable to the Maritime Admin-
istration; 

(ii) All principal and interest of the 
interest bearing securities are uncondi-
tionally guaranteed in a form satisfac-
tory to the Maritime Administration 
and neither the securities nor the obli-
gation to pay interest on the securities 
is that of a party or a company related 
to the party within the meaning of sec-
tion 482 of the Internal Revenue Code 
of 1986, as amended, and the regula-
tions thereunder; and 

(iii) The guarantor, which may be an 
affiliate of the party, must be either a 
person that has any unsecured securi-
ties with a credit rating of ‘‘Baa’’ or 
better if rated by Moody’s Investors 
Services, Inc., or ‘‘BBB’’ or better if 
rated by Standard & Poor’s Corpora-
tions, or a person whose commercial 
paper rated not lower than ‘‘Prime’’ by 
Moody’s Investors Services, Inc. or ‘‘B’’ 
junior securities are rated in the high-
est grade by Moody’s Commercial 
Paper Service or in one of the two 
highest grades by Standard & Poor’s 
Corporations, and is otherwise accept-
able to the Maritime Administration. 

(4) Common and preferred stocks. The 
party or the party’s trustee may invest 
in the following common and preferred 
stocks: 

(i) Stock of domestic corporations 
which is fully listed and registered at 

the time of purchase on an exchange 
registered with the Securities and Ex-
change Commission as a national secu-
rities exchange and which would be ac-
quired by prudent men of discretion 
and intelligence in such matters who 
are seeking a reasonable income and 
the preservation of their capital; and 

(ii) Preferred stock of a corporation 
if the common stock of that corpora-
tion meets the requirements of this 
paragraph and if the preferred stock of 
such corporation would meet such re-
quirements but for the fact that such 
preferred stock cannot be listed and 
registered as required because it is 
nonvoting stock. 

(c) Limitations on investments—(1) In-
terest bearing securities. The value of se-
curities of any one issuer held in the 
Fund compared to the value of the 
total assets of the fund shall not ex-
ceed 10 percent in the case of non-
governmental securities referred to in 
paragraph (b)(2)(i) of this section. 

(2) Common and preferred stock. The 
value of common and preferred stock of 
any one issuer held in the fund shall 
not exceed 25 percent of the value of 
the total assets of the fund. In no case 
may more than 60 percent of the value 
of the total assets of the fund be in-
vested in common or preferred stock. 

(3) Margin or short sale. No interest 
bearing securities or common and pre-
ferred stock shall be purchased on mar-
gin or be sold short for the account of 
a fund. 

(4) Related company investments. 
Funds shall not be invested in the in-
terest bearing securities or common 
and preferred stock of the party or of a 
company related to the party within 
the meaning of section 482 of the Inter-
nal Revenue Code of 1986, as amended, 
and the regulations thereunder. 

(5) Subsequent investments. If at any 
time the fair market value of the inter-
est bearing securities or common and 
preferred stock in the fund is more 
than the limitations stated in this 
paragraph (c), any subsequent deposit 
to or withdrawal from the fund or in-
vestment made within the fund shall be 
made in such a way as tends to restore 
the fund to a posture in which the fair 
market values of such securities or 
stock do not exceed such limitations. 
Values of such securities and stocks 
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shall be the fair market values as de-
termined by the party on the last day 
of each semi-annual and annual report-
ing period. 

[41 FR 4265, Jan. 29, 1976, as amended at 42 
FR 34882, July 7, 1977; 43 FR 51636, Nov. 6, 
1978; 55 FR 34928, Aug. 27, 1990; 73 FR 56740, 
Sept. 30, 2008] 

§ 390.9 Qualified withdrawals. 

(a) In general—(1) Defined. In accord-
ance with 46 U.S.C. 53509, qualified 
withdrawals are those made from a 
fund in accordance with the agreement, 
but only if they are for: 

(i) The acquisition, construction or 
reconstruction of a qualified agree-
ment vessel; 

(ii) The acquisition, construction or 
reconstruction of barges or containers 
which are part of the complement of a 
qualified agreement vessel; or 

(iii) The payment of the principal on 
indebtedness incurred in connection 
with the acquisition, construction or 
reconstruction of a qualified agree-
ment vessel or a barge or container 
which is part of the complement of a 
qualified agreement vessel. 

(2) Tax aspects of a qualified with-
drawal. For the tax aspects of a quali-
fied withdrawal, see 46 U.S.C. 50510 and 
§ 3.6 of the joint regulations (§ 391.6 of 
this chapter). 

(b) Purpose of qualified withdrawals— 
(1) Acquisition of qualified agreement ves-
sels. (i) The term acquisition of a quali-
fied agreement vessel shall mean any 
transaction, including a corporate 
merger, where the party obtains a pro-
prietary interest in an existing vessel 
and such a proprietary interest will, in 
the opinion of the Maritime Adminis-
trator, further the purposes and poli-
cies of the Act. See § 390.3 (relating to 
policy considerations). 

(ii) Qualified withdrawals for the ac-
quisition of a qualified agreement ves-
sel shall only be allowed for amounts 
determined by independent appraisal to 
be the fair market value of the vessel, 
at the time of the acquisition, or the 
actual cost directly allocable to ac-
quiring only the vessel, whichever is 
less. 

(2) Construction of qualified agreement 
vessels. The term construction of a quali-
fied agreement vessel shall mean the 

construction of a vessel with the aid of 
qualified withdrawals. 

(3) Reconstruction of qualified agree-
ment vessels. Once an agreement has 
been entered into, the term reconstruc-
tion of a qualified agreement vessel shall 
mean any improvement to an existing 
vessel which increases the vessel’s 
competitiveness and involves an aggre-
gate sum in excess of $100,000. The Mar-
itime Administrator may waive the 
monetary limit in this subparagraph in 
the case of small vessels. 

(4) Payment of principal on indebted-
ness. 46 U.S.C. 53509(a)(2) provides that 
any indebtedness which the party pro-
poses to pay through qualified with-
drawals must be shown to the satisfac-
tion of the Maritime Administrator to 
have been incurred in direct connection 
with the acquisition, construction or 
reconstruction of a qualified agree-
ment vessel. The fact that indebtedness 
is secured by an interest in a qualified 
agreement vessel is insufficient by 
itself to demonstrate the direct con-
nection. It is not necessary that the 
lien or mortgage securing the indebted-
ness be on the vessel. For example, if 
the party mortgages an office building 
in order to finance the construction of 
a vessel, payments of principal on the 
mortgage may be made with qualified 
withdrawals. 

(c) Limitations on qualified with-
drawals—(1) Capitalized costs require-
ment. All qualified withdrawals must be 
for costs which are capitalized under 
the Internal Revenue Code of 1986, as 
amended, and the regulations there-
under and so reported on the party’s 
Federal Income Tax return. 

(2) Executed contract requirement and 
reimbursement of general funds. Qualified 
withdrawals may be made for the pur-
pose of reimbursing general funds sub-
ject to the following limitations: 

(i) Qualified withdrawals may not be 
made until a construction, reconstruc-
tion or acquisition contract is exe-
cuted. However, the party may reim-
burse its general funds for expenditures 
applicable to the construction, recon-
struction or acquisition contract which 
occurred prior to the date of con-
tracting if such reimbursements are 
made within 120 days from the date of 
such contracting. 
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(ii) The party may also reimburse its 
general funds for expenditures which 
could have been paid initially by a 
qualified withdrawal, if such reim-
bursements are made within 120 days of 
such expenditure. 

(iii) The party may reimburse its 
general funds for expenditures made 
prior to the time an agreement or 
amendment is entered into, but after 
the party has made application there-
for, if such expenditures would other-
wise qualify for reimbursement pursu-
ant to paragraphs (c)(3) (i) and (ii) of 
this section but for the fact that an 
agreement or amendment has not been 
executed, and if such reimbursement is 
effected within 120 days of the execu-
tion of an agreement or amendment. 

(3) Prepayment of indebtedness. The 
party shall not prepay principal on in-
debtedness with qualified withdrawals 
without the prior written consent of 
the Maritime Administrator. 

(4) Qualified withdrawals paid to re-
lated persons. A withdrawal, including 
payments for indebtedness, paid to a 
related person, within the meaning of 
section 482 of the Internal Revenue 
Code of 1986, as amended, and the regu-
lations thereunder, shall not constitute 
a qualified withdrawal unless the Mari-
time Administrator determines that no 
portion of such payment constitutes a 
dividend, a return of capital or a con-
tribution of capital under the Internal 
Revenue Code. Transactions which in-
clude payments to a related person, 
will be approved if the cost of the item 
to be acquired, constructed or recon-
structed through qualified withdrawals 
is or was at the time of the acquisition, 
construction or reconstruction its fair 
market value. The party must obtain 
the prior written permission of the 
Maritime Administrator before any 
qualified withdrawals may be paid to a 
related person. Any such withdrawal 
prior to approval shall be a non-
qualified withdrawal. 

(d) Permission to make qualified with-
drawals. Once a program has been ap-
proved, prior approval of the Maritime 
Administrator is not required for spe-
cific qualified withdrawals except as 
provided in paragraphs (c)(4) and (c)(5) 
of this section. However, the Maritime 
Administrator will give prior approval 

to qualified withdrawals upon written 
request. 

[41 FR 4265, Jan. 29, 1976, as amended at 55 
FR 34929, Aug. 27, 1990; 73 FR 56740, Sept. 30, 
2008] 

§ 390.10 Nonqualified withdrawals. 

(a) In general—(1) Defined. Any with-
drawal from a fund which is not a 
qualified withdrawal is a nonqualified 
withdrawal. 

(2) Tax aspects of a nonqualified with-
drawal. For the tax aspects of a non-
qualified withdrawal, see 46 U.S.C. 
53511 and § 3.7 of the joint regulations 
(§ 391.7 of this chapter). 

(b) Permission required—(1) In general. 
The prior written permission of the 
Maritime Administrator is required be-
fore a nonqualified withdrawal may be 
made. 

(2) Failure to secure permission. A non-
qualified withdrawal made without the 
prior written permission of the Mari-
time Administrator shall constitute a 
material breach of the agreement un-
less the Maritime Administrator shall 
determine that failure to obtain prior 
written consent was excusable. See 
§ 390.13 (relating to failure to fulfill a 
substantial obligation under the agree-
ment). 

(3) Types of nonqualified withdrawals 
which will be permitted. Generally, the 
Maritime Administrator will give per-
mission to make nonqualified with-
drawals when: 

(i) The party has incurred operating 
losses from the operations of agree-
ment vessels which have impaired his 
working capital and it becomes nec-
essary to reimburse its general funds 
to the extent of such losses; 

(ii) The party desires to make an ex-
penditure for research, development or 
design and such an expenditure is inci-
dent to new and advanced ship design, 
machinery and equipment; 

(iii) The withdrawal would be a quali-
fied withdrawal except for the fact that 
there is no tax basis left that can be re-
duced; or 

(iv) The party demonstrates, to the 
satisfaction of the Maritime Adminis-
trator, that it cannot fulfill its pro-
gram due to circumstances beyond its 
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control or due to a change in cir-
cumstances which makes the comple-
tion of its program economically 
unfeasible. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.11 Sale or other disposition of 
agreement vessels. 

(a) Eligible agreement vessels. The sale 
or other disposition (including mort-
gages) of eligible agreement vessels 
shall not require prior approval of the 
Maritime Administrator, but shall re-
quire written notification within 10 
days after the sale or other disposition. 
Such notification shall include a de-
scription of the transaction, the iden-
tity of the transferee, the proceeds to 
be realized, the date of the transaction 
and whether the proceeds will be depos-
ited into the fund. 

(b) Qualified agreement vessels—(1) In 
general. If a qualified agreement vessel 
whose basis has been reduced through 
the application of qualified with-
drawals is sold or disposed of (including 
mortgaged) within one year, interest 
on the amount of gain attributable to 
the basis reduction shall attach if the 
Maritime Administrator determines 
that the disposition was contrary to 
the policies of the Act, the joint regu-
lations or these regulations. See § 390.13 
(relating to failure to fulfill a substan-
tial obligation under the agreement). 

(2) Period of one year defined. The one- 
year period shall mean 365 days from 
the date of final delivery from the ship-
yard in the case of construction or re-
construction and 365 days from the 
date of first loading of the vessel in the 
case of an acquisition. 

(3) Prior approval. The party shall ob-
tain the written approval of the Mari-
time Administrator prior to the sale or 
other disposition (including mortgage) 
of a qualified agreement vessel. 

(4) Deposit requirement. The Maritime 
Administrator will not normally re-
quire the deposit of the net proceeds 
from the sale of a qualified agreement 
vessel but shall require the deposit of 
the net proceeds from the mortgage of 
a qualified agreement vessel for which 
qualified withdrawals from the fund 
have been made. 

(c) Sale or other disposition of agree-
ment vessels to related persons—(1) In 

general. Section 3.2(c)(4) of the joint 
regulations (§ 391.2(c)(4) of this chapter) 
requires that the net proceeds from the 
sale or other disposition of an agree-
ment vessel shall be the fair market 
value of the vessel when the party and 
the purchaser are owned or controlled 
directly or indirectly by the same in-
terests within the meaning of section 
482 of the Internal Revenue Code of 
1986, as amended, and the regulations 
thereunder. In such case, the party 
shall furnish data to establish that the 
amount realized or to be realized is the 
fair market value. 

(2) Data to be submitted. Sufficient 
data must be submitted to support a 
determination by the Maritime Admin-
istrator of the fair market value in-
cluding the original cost of the vessel, 
dates of original delivery, acquisition 
and reconstruction, as applicable, cost 
of improvements, sales price, costs of 
sale and any other information which 
would assist in making such deter-
mination. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.12 Liquidated damages. 

(a) Liquidated damages—(1) In general. 
Each agreement entered into under 
Chapter 535 shall contain a liquidated 
damages provision for the purpose of 
placing the party into its prefund posi-
tion for each day a qualified agreement 
vessel is operated in violation of the 
geographic trading restrictions con-
tained in the Act and § 390.5. The liq-
uidated damages provision requires 
that the party repay the time value of 
the deferral of Federal Income Tax 
which the party has received. 

(2) Calculation of liquidated damages. 
The liquidated damages specified in 
this paragraph shall be calculated as 
follows: 

(i) With respect to each vessel oper-
ated in violation of the applicable trad-
ing restrictions, add (A) the sum of 
qualified withdrawals for the vessel 
which have been made from the ordi-
nary income and capital gain accounts 
to the date of breach, and (B) the 
amount of any unpaid principal on in-
debtedness for the vessel which may be 
paid from the fund less any portion of 
such amount which by operation of law 
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must be withdrawn from the capital ac-
count balance on deposit in the fund on 
the date of the breach. 

(ii) Multiply the total derived in 
paragraph (a)(2)(i) of this section by an 
assumed effective Federal Income Tax 
rate of 30 percent; 

(iii) Compound the product derived in 
paragraph (a)(2)(ii) of this section at 8 
percent annually (A) for 20 years, if the 
duration of the trading restrictions ap-
plicable to the vessel is 20 years in ac-
cordance with paragraph (b)(1)(i) of 
this section; (B) for 10 years, if the du-
ration of the trading restrictions appli-
cable to the vessel is 10 years in ac-
cordance with paragraphs (b)(1) (ii), 
(iii) or (iv) of this section; or (C) for 5 
years, if the duration of the trading re-
strictions applicable to the vessel is 5 
years in accordance with paragraph 
(b)(1)(iv) of this section. 

(iv) Subtract the amount calculated 
in paragraph (a)(2)(ii) of this section 
from the product derived in paragraph 
(a)(2)(iii) of this section; 

(v) Divide the result derived in para-
graph (a)(2)(iv) of this section by 2; and 

(vi) Divide the result derived in para-
graph (a)(2)(v) of this section (A) by 
7300 (days) if the duration of the trad-
ing restrictions applicable to the vessel 
is 20 years; (B) by 3650 (days) if the du-
ration of the trading restrictions appli-
cable to the vessel is 10 years; or (C) by 
1825 (days) if the duration of the trad-
ing restrictions applicable to the vessel 
is 5 years. 

(3) Formula. The calculation of the 
daily rate of liquidated damages may 
be reduced to the following formula: 

X = [I(QT)¥S]/2D 

Where: 
X = Daily rate in dollars. 
Q = Summation of qualified withdrawals, 

other than withdrawals from the capital 
account, permitted from the fund. 

T = Assumed effective tax rate of 30 pct. 
S = Tax savings=(Q)(T). 
I = Discount factor to be applied for vessels 

subject to 20-yr trading restriction = 
4.660957; for vessels subject to 10-yr trad-
ing restriction = 2.158925; for vessels sub-
ject to 5-yr trading restriction = 1.469328 
(value of $1 compounded at 8 pct for 20, 
10, and 5 yr respectively). 

D = 7,300 d for vessels subject to 20-yr trading 
restriction; 3,650 d for vessels subject to 
10-yr trading restriction; 1,825 d for ves-
sel subject to 5-yr trading restriction. 

The formula may be further reduced 
to: 

X = 0.5491436Q/7,300 

for vessels subject to 20 year trading 
restriction, 

X = 0.1738388Q/3,650 

for vessels subject to 10 year trading 
restriction, 

X = 0.0703992Q/1,825 

for vessels subject to 5 year trading re-
striction. 

(4) Example. The provisions of para-
graphs (c)(2) and (c)(3) of this section 
may be illustrated by the following ex-
ample: 

Assume that a qualified agreement vessel 
has been constructed with qualified with-
drawals from a fund. The total cost was $20 
million of which $6 million was withdrawn 
from the fund for a downpayment. Pursuant 
to the agreement, an additional $4 million 
may be withdrawn from the fund to pay prin-
cipal on indebtedness. Thus, $10 million has 
been or may be withdrawn from the fund 
with respect to this vessel. The daily rate of 
liquidated damages would be: 
X = 0.5491436 (10,000,000)/7300 or X = $752.25 

(5) Payment of liquidated damages. The 
amount derived in paragraph (a)(2) of 
this section shall be the daily rate of 
liquidated damages and shall be paid to 
the Maritime Administrator, for de-
posit in the Treasury of the United 
States, within 30 days from the date 
the qualified agreement vessel first en-
tered the prohibited geographic trade 
and shall be for all amounts owing 
from such date thereafter until the 
date payment is due. Payments, for 
continuing breaches, shall be made at 
30 day intervals. 

(6) Other remedies. Nothing in this 
paragraph shall diminish the Maritime 
Administrator’s other remedies for 
breach under the Act, the rules and 
regulations or the agreement. 

(b) Duration of restrictions—(1) In gen-
eral. The geographic trading restric-
tions in the Act and § 390.5 and the liq-
uidated damages provision shall apply 
for: 

(i) 20 years from the date of final de-
livery on qualified agreement vessels 
constructed or acquired within one 
year of final delivery from the shipyard 
with the aid of qualified withdrawals; 
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(ii) 10 years from the date of comple-
tion of reconstruction for qualified 
agreement vessels reconstructed with 
the aid of qualified withdrawals; 

(iii) 10 years from the date of acquisi-
tion of qualified agreement vessels ac-
quired with the aid of qualified with-
drawals more than one year after final 
delivery of the vessel from the ship-
yard; 

(iv) 10 years from the date of the first 
qualified withdrawal from the fund to 
pay the existing indebtedness on a 
qualified agreement vessel which was 
included in Schedule B for that purpose 
unless the qualified vessel was more 
than fifteen years old on the date of 
the first qualified withdrawal in which 
case the period shall be five years. 

(2) Transfer of qualified agreement ves-
sel. In the event a qualified agreement 
vessel is sold or transferred to another 
person (see paragraph (b)(3) of § 390.11 
requiring prior permission), the trans-
feror shall require in the bill of sale 
that the transferee agree with the Mar-
itime Administrator to comply with 
the geographic trading restrictions and 
to pay liquidated damages for any 
breach of such agreement that occurs 
after the transfer. The transferor shall 
remain liable for any violations that 
occurred prior to the approved trans-
fer. However, in the case of a like kind 
exchange which is governed by section 
1031 of the Internal Revenue Code of 
1986, as amended, if the vessel acquired 
by the party has an economic life equal 
to or greater than the length of the ge-
ographic trading restrictions that re-
main applicable to the transferred ves-
sel, the acquired vessel shall be deemed 
to be a qualified agreement vessel and 
the geographic trading restrictions of 
the transferred vessel shall attach to 
the acquired vessel. 

[41 FR 4265, Jan. 29, 1976 as amended at 42 FR 
34283, July 5, 1977; 73 FR 56740, Sept. 30, 2008] 

§ 390.13 Failure to fulfill a substantial 
obligation under the agreement. 

(a) In general. 46 U.S.C. 53509(c) re-
quires the Maritime Administrator to 
determine whether there has been a 
failure to fulfill a substantial obliga-
tion under an agreement. 

(b) Contracting Officer’s tentative con-
clusion—(1) Notice. If the Contracting 
Officer tentatively concludes that any 

substantial obligation under the agree-
ment, the joint regulations or these 
regulations is not being fulfilled by the 
party he shall serve written notice of 
his tentative conclusion upon the party 
by certified mail with return receipt 
requested. The notice shall contain the 
following information: 

(i) A statement of the grounds upon 
which the tentative conclusion is 
based; 

(ii) The amount the Contracting Offi-
cer tentatively concludes should be 
withdrawn as a nonqualified with-
drawal; and 

(iii) A statement that the tentative 
conclusion shall become a final deci-
sion unless the party requests, within 
30 days, an opportunity either to cure 
its breach or to be heard and offer evi-
dence in opposition to the tentative 
conclusion. 

(2) Effect of notice. The notice of the 
tentative conclusion shall become a 
final decision as described in paragraph 
(d)(1) of this section, unless within 30 
days of receipt of such a written notice 
the party by personal delivery or by 
certified mail, requests the oppor-
tunity either to cure its breach or to be 
heard and offer evidence in opposition 
to the tentative conclusion, in which 
case no further withdrawals from the 
fund, without the written prior ap-
proval of the Contracting Officer, shall 
be made by the party until a binding 
final decision is reached by the Mari-
time Administration. 

(c) Basis for Contracting Officer’s ten-
tative conclusion. In determining wheth-
er a party has not fulfilled a substan-
tial obligation under its agreement, 
the Contracting Officer shall consider 
among other things: 

(1) The effect of the party’s action or 
omission upon its ability to either 
carry out the purpose of the fund, ac-
complish its Schedule B program (see 
§ 390.4(c)) or satisfy its minimum level 
of deposits in Schedule D (see 
§ 390.4(e)). 

(2) Whether the party has made ma-
terial misrepresentations in connec-
tion with its application, agreement or 
any modification or amendment there-
to or has failed to disclose material in-
formation that may affect its agree-
ment or the purpose of the fund. 
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(d) Contracting Officer’s decision and 
appeals to the Maritime Administrator— 
(1) Where there has not been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party does not request within 30 days 
an opportunity either to cure its 
breach or to be heard and offer evi-
dence in opposition to the tentative 
conclusion, the Contracting Officer’s 
tentative conclusion shall become the 
final decision, which decision shall be 
final, conclusive and binding upon the 
party, and no appeal therefrom shall be 
taken to the Maritime Administrator. 

(2) Where there has been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party requests within 30 days an oppor-
tunity either to cure its breach or to be 
heard and offer evidence in opposition 
to the tentative conclusion, the party 
shall be offered such an opportunity. 
Request to cure must include a pro-
posal to cure the breach. If the Con-
tracting Officer accepts the party’s 
proposal to cure its breach, then such 
determination shall be final. A party 
requesting to be heard and offer evi-
dence in opposition to the Contracting 
Officer’s tentative conclusion shall be 
permitted to submit, in writing, any 
information, evidence or argument 
within a period set by the Contracting 
Officer after considering the wishes of 
the party. The Contracting Officer 
shall reduce his final decision to writ-
ing and furnish the party a copy, by 
certified mail—return receipt re-
quested, which decision shall be final 
and conclusive and shall bind the party 
unless within 30 days of receipt of the 
decision the party appeals from said 
decision by personal delivery or by cer-
tified mail to the Maritime Adminis-
trator with notice to the Contracting 
Officer. 

(e) Appeals to the Maritime Adminis-
trator. Appeals with a request for a 
hearing on the record, if desired, are to 
be transmitted pursuant to paragraph 
(d) of this section and are to be ad-
dressed to the Maritime Administrator. 
Upon the filing of an appeal, the Con-
tracting Officer shall transmit the en-
tire record and a copy of his final deci-
sion to the Maritime Administrator. If 

a request for a hearing on the record is 
granted, the Maritime Administrator 
shall proceed pursuant to the Rules of 
Practice and Procedure in Part 201 of 
this title. The decision of the Maritime 
Administrator on any question of fact 
shall be final, conclusive and binding 
upon the party unless determined by a 
court of competent jurisdiction to be 
fraudulent, capricious, or arbitrary, or 
so grossly erroneous as necessarily to 
imply bad faith or is not supported by 
substantial evidence. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.14 Departmental reports and cer-
tification. 

(a) In general. For each calendar year, 
the Secretary of Transportation shall 
provide the Secretary of the Treasury, 
within 120 days after the close of such 
calendar year, a written report with re-
spect to those capital construction 
funds under the Secretary of Transpor-
tation’s jurisdiction. 

(b) Content of reports. Each report 
shall set forth the name and taxpayer 
identification number of each person: 

(1) Establishing a capital construc-
tion fund during such calendar year; 

(2) Maintaining a capital construc-
tion fund as of the last day of such cal-
endar year; 

(3) Terminating a capital construc-
tion fund during such calendar year; 

(4) Making any withdrawal from or 
deposit into (and the amounts thereof) 
a capital construction fund during such 
calendar year; or 

(5) With respect to which a deter-
mination has been made during such 
calendar year that such person has 
failed to fulfill a substantial obligation 
under any capital construction fund 
agreement to which such person is a 
party. 

[55 FR 34929, Aug. 27, 1990] 

APPENDIX I TO PART 390—U.S. DEPART-
MENT OF TRANSPORTATION, MARI-
TIME ADMINISTRATION—APPLICATION 
INSTRUCTIONS 

INSTRUCTION REGARDING APPLICATION FOR A 
CAPITAL CONSTRUCTION FUND 

An application for a capital construction 
fund under 46 U.S.C. 53501 et seq., the Rules 
and Regulations prescribed jointly by the 
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Secretary of the Treasury and the Secretary 
of Transportation (26 CFR Part 3 and re-
printed in 46 CFR Part 391, the ‘‘Joint Regu-
lations’’) and individually by the Secretary 
of Transportation (46 CFR Part 390, the ‘‘SOC 
Regulations’’) shall be prepared and sub-
mitted in the form specified by these in-
structions. 

The application must be legible and shall 
be submitted in six (6) complete sets, includ-
ing the required Schedules and Exhibits. The 
application shall be filed with the Secretary, 
Maritime Administration, Washington, DC 
20590. Three of these sets must be duly exe-
cuted and certified by the Applicant. The 
name of the Applicant shall be shown on all 
accompanying papers for identification. 

All questions contained in the application 
must be responded to; if a question is not ap-
plicable the respondent should so state. Ad-
ditional information may be requested if 
such information is necessary to aid the Con-
tracting Officer in making a determination 
to enter into a Capital Construction Fund 
Agreement. 

U.S. DEPARTMENT OF TRANSPORTATION, 
MARITIME ADMINISTRATION 

APPLICATION FOR ESTABLISHMENT OF A CAP-
ITAL CONSTRUCTION FUND UNDER SECTION 607, 
MERCHANT MARINE ACT, 1936, AS AMENDED 

The undersigned lll (‘‘Applicant’’), a 
citizen of the United States within the 
meaning of 46 U.S.C. 50501, as amended, here-
by applies under section 607 of the Merchant 
Marine Act, 1936, as amended (‘‘Act’’), the 
Rules and Regulations jointly prescribed by 
the Secretary of the Treasury and the Sec-
retary of Transportation (‘‘Joint Regula-
tions’’) and individually by the Secretary of 
Transportation (‘‘SOC Regulations’’) to es-
tablish a Capital Construction Fund to aid in 
the acquisition, construction or reconstruc-
tion of a qualified vessel, the acquisition, 
construction or reconstruction of barges, 
containers or trailers which are part of the 
complement of a qualified vessel and the 
payment of the principal on indebtedness in-
curred in connection with the acquisition, 
construction or reconstruction of a qualified 
vessel or a barge, container or trailer which 
is part of the complement of a qualified ves-
sel. The fund hereby applied for will be effec-
tive for deposits relating to the taxable year 
beginning lllllllll, 20ll and end-
ing llllllll, 20ll, and for subse-
quent taxable years. In support of this appli-
cation, the Applicant submits the following 
information: 

I. As to the identity of and other General In-
formation of the Applicant (the following data 
is required to prove the Applicant’s citizen-
ship to the satisfaction of the Secretary; also 
see 46 CFR Part 355): 

A. Natural Persons. If the Applicant is a 
natural person, the following identifying in-
formation should be submitted: 

1. Name. 
2. Address. 
3. Date of birth. 
4. Place of birth. 
5. Citizenship. 
6. Principal place of business. 
7. Trade name under which business is con-

ducted. 
B. Partnerships, Associations, Unincorporated 

Companies. If the Applicant is a partnership, 
association, or unincorporated company, the 
following identifying information should be 
submitted: 

1. Name of partnership, association, or un-
incorporated company. 

2. Business address. 
3. Date and place of organization. 
4. Name of all partners (general, limited 

and special) of the partnership or trustees 
and holders of beneficial interests in the as-
sociation or company. 

5. Share owned by each partner, trustee, or 
beneficial owner. 

6. Date of birth of each. 
7. Place of birth of each. 
8. Citizenship of each. 
C. Incorporated Companies. If the Applicant 

is an incorporated company, the following 
identifying information should be submitted: 

1. Exact name of Applicant. 
2. State in which incorporated and date of 

incorporation. 
3. Address of principal executive offices, 

and of important branch offices, if any. 
4. The following information with respect 

to each officer and director of the corpora-
tion: 

a. Name and address. 
b. Office. 
c. Citizenship. 
d. Capital shares owned (specify type, 

whether voting or non-voting and percentage 
of total of each type issued if five percent 
(5%) or more). 

5. The name, address and citizenship of and 
number of capital shares owned by each per-
son not named in answer to item 4, owning of 
record, or beneficially if known, five percent 
(5%) or more of the issued capital shares of 
any class stock of the Applicant. 

6. A brief statement of the general effect of 
each voting agreement, voting trust, or 
other arrangement whereby the voting 
rights in any shares of the Applicant are 
owned, controlled, or exercised, or whereby 
the control of the Applicant is in any way 
held or exercised by any person not the hold-
er of legal title to such shares. (Give the 
name, address, citizenship, and business of 
any such person, and, if not an individual, 
include the form of organization.) 

II. As to the Business and Affiliations of the 
Applicant. A. A brief description of the prin-
cipal business activities during the past five 
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years of the Applicant and of any prede-
cessor or predecessors of the Applicant; if 
any change is presently contemplated, a 
brief statement of the nature and cir-
cumstances thereof. 

B. A list of all companies or persons that 
are related within the meaning of section 482 
of the Internal Revenue Code of 1954, as 
amended, and the regulations thereunder 
(‘‘related companies’’) or that directly or in-
directly through one or more intermediaries, 
control, are controlled by, or are under com-
mon control with the Applicant, together 
with an indication of the nature of the busi-
ness transacted by each, the relationships 
between the companies named, and the na-
ture and extent of the control. This informa-
tion may be furnished in the form of a chart. 

C. A statement whether during the past 5 
years the Applicant or any predecessor or re-
lated company has been in bankruptcy or in 
reorganization under II-B of the Bankruptcy 
Act or in any other insolvency or reorganiza-
tion proceedings, and whether any substan-
tial property of the Applicant or any prede-
cessor or related company has been acquired 
in any such proceeding or has been subject to 
foreclosure or receivership during such pe-
riod. If so, give details. 

D. A statement of whether the Applicant 
or any predecessor or related company is 
now or during the past 5 years was involved 
in any litigation or subject to any out-
standing judgments. If so, give details. 

E. Describe any contemplated plan of reor-
ganization or recapitalization involving new 
capital, the consolidation or mergers of the 
Applicant with related or other companies, 
debt elimination, or other changes or modi-
fications in the corporate or individual 
structure, and indicate by appropriate finan-
cial statements the anticipated results 
thereof. 

III. As to the Management of the Applicant. 
A. A brief description of the principal busi-
ness activities during the past 5 years of 
each director and each principal executive 
officer of the Applicant. 

B. The name and address of each other or-
ganization engaged in business activities re-
lated to those carried on or to be carried on 
by the Applicant with which any person 
named in the answer to the preceding item 
has any present business connection; the 
name of each such person, and briefly the na-
ture of such connection. 

IV. Description of Vessels, Barges, Containers 
or Trailers which Applicant Proposes to be In-
corporated in Capital Construction Fund Agree-
ment for the Purpose of Making Deposits. Ves-
sels must be eligible vessels as that term is 
defined in 46 U.S.C. 53501 and § 390.5(b) of the 
SOC Regulations. Undocumented barges, 
containers or trailers must be part of the 
complement of an eligible vessel as that 
term is defined in section 607(b) of the Act 
and § 390.5(d) of the SOC Regulations: 

A. Vessels. Provide in a tabular form head-
ed ‘‘Schedule A’’ (see prescribed format in 
appendix II) the vessels owned or leased by 
the Applicant which the Applicant proposes 
to be designated as ‘‘Eligible Agreement Ves-
sels’’ for the purposes of making deposits 
into a Capital Construction Fund pursuant 
to the provisions of 46 U.S.C. 53501 et seq, giv-
ing: 

a. Name and official number. 
b. Specific type. 
c. Capacity (tons of cargo, number of con-

tainers, barges, etc.). 
d. Whether owned or leased, and if leased 

the owner and the owner’s address. 
e. Date and place of construction. 
f. If reconstructed, date of redelivery and 

place of reconstruction. 
g. Date documented under laws of the 

United States. 
h. Area of operation. 
i. Full details concerning the service in 

which the Applicant operates or will operate 
each vessel; if the vessel is used for multiple 
purposes indicate the percentage of time in 
which the vessel is engaged in each service. 

B. Barges, Containers, and Trailers. Provide 
in a tabular form headed ‘‘Schedule A’’ (see 
prescribed format in appendix II) the barges, 
containers, and trailers owned or leased by 
the Applicant which the Applicant proposes 
to be incorporated in an Agreement for pur-
poses of making deposits into a Capital Con-
struction Fund pursuant to the provisions of 
46 U.S.C. 53501 et seq, giving: 

a. Number of barges, containers or trailers 
which are part of the complement of an eligi-
ble vessel; name and official number of 
barges which are not a part of the com-
plement of an eligible vessel. 

b. Specific type. 
c. Size or capacity. 
d. Whether owned or leased, and if leased 

the owner and the owner’s address. 
e. Date and place of construction. 
f. If reconstructed, date of redelivery and 

place of reconstruction. 
g. Date documented under the laws of the 

United States. 
h. Area of operation. 
i. The vessel or vessels for which the 

barges, containers and trailers are part of 
the complement; full details concerning the 
service in which the Applicant operates or 
will operate each barge which is not a part of 
a complement. 

V. Purposes for which Qualified Withdrawals 
are Proposed. Applicant is advised that infor-
mation furnished in response to sections A, 
B, C and D of this item is for the purpose of 
inducing the United States to enter into an 
agreement to establish a Capital Construc-
tion Fund pursuant to 46 U.S.C. 53501 et seq. 
In connection therewith attention is directed 
to 46 U.S.C. 53509(c) which states, ‘‘Under 
joint regulations, if the Secretary of Trans-
portation determines that any substantial 
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obligation under any agreement is not being 
fulfilled, he may, after notice and oppor-
tunity for hearing to the person maintaining 
the fund, treat the entire fund or any portion 
thereof as an amount withdrawn from the 
fund in a nonqualified withdrawal.’’ Also see 
§ 390.13 of the SOC Regulations. 

A. Acquisition or Construction of Vessels. 
Provide in form headed ‘‘Schedule B’’ (see 
prescribed format in appendix II) the pro-
posed program for the acquisition or con-
struction of vessels, giving: 

a. Number, type and commercial charac-
teristics of vessels to be acquired or con-
structed. 

b. Whether vessels will be replacements or 
additions, and if replacements identify ves-
sels to be replaced. 

c. Projected date of acquisition or award of 
construction contract. 

d. Projected date of commencing oper-
ations. 

e. Estimated total cost. 
f. Method by which estimated total cost of 

project was determined. 
g. Estimated amount of Capital Construc-

tion Fund monies to be used as down pay-
ment by the Applicant. 

h. Estimated amount of borrowings and 
the amount of such borrowings to be retired 
by qualified withdrawals from the Capital 
Construction Fund, including anticipated 
terms of such financing. 

i. Intended area of operation. 
j. Full details concerning the use of the 

proposed vessel; if the vessel is to be used for 
multiple purposes indicate the approximate 
percentage of time in which the vessel will 
be engaged in each service. 

B. Acquisition or Construction of Barges, 
Containers and Trailers. Provide in a form 
headed ‘‘SCHEDULE B’’ (see prescribed for-
mat in appendix II) the proposed program for 
acquisition or construction of barges, con-
tainers and trailers giving: 

a. Number, type and size of barges, con-
tainers and trailers. 

b. Whether barges, containers and trailers 
will be replacements or additions, if replace-
ments, identify barges, containers or trailers 
to be replaced. 

c. Projected date of acquisition or award of 
construction contract. 

d. Projected date of introduction into serv-
ice. 

e. Estimated total cost. 
f. Method by which estimated total cost of 

project was determined. 
g. Estimated amount of Capital Construc-

tion Fund monies to be used as down pay-
ment by the Applicant. 

h. Estimated amount of borrowings and 
the amount of such borrowings to be retired 
by qualified withdrawals from the Capital 
Construction Fund including anticipated 
terms of such financing. 

i. Identification of vessels for which the 
barges, containers and trailers will be part of 
the complement, and the vessel’s area of op-
eration. In the case of barges which are not 
a part of the complement of a vessel provide 
the barges’ intended area of operation. 

j. Full details concerning the use of the 
proposed barge; if the barge is to be used for 
multiple purposes indicate the approximate 
percentage of time in which the barge will be 
engaged in each service. 

C. Reconstruction of Vessels. Provide in a 
form headed ‘‘SCHEDULE B’’ (see prescribed 
format in appendix II) the proposed program 
for reconstruction of vessels, giving: 

a. Identification of vessels to be recon-
structed. 

b. Nature and extent of proposed recon-
struction. 

c. Projected date of award of reconstruc-
tion contract. 

d. Projected date of commencing oper-
ations with reconstructed vessels. 

e. Estimated total cost. 
f. Method by which estimated total cost of 

project was determined. 
g. Estimated amount of Capital Construc-

tion Fund monies to be used as down pay-
ment by the Applicant. 

h. Estimated amount of borrowings and 
amount of such borrowings to be retired by 
qualified withdrawals from the Capital Con-
struction Fund, including anticipated terms 
of such financing. 

i. Intended area of operation. 
j. Full details concerning the use of the 

proposed vessel; if the vessel is to be used for 
multiple purposes indicate the approximate 
percentage of time in which the vessel will 
be engaged in each service. 

D. Reconstruction of Barges, Containers and 
Trailers. Provide in a form headed ‘‘SCHED-
ULE B’’ (see prescribed format in appendix 
II) the proposed program for reconstruction 
of barges, containers and trailers, giving: 

a. Number, type and size of barges, con-
tainers and trailers. 

b. Nature and extent of proposed recon-
struction work. 

c. Projected date of award of reconstruc-
tion contract. 

d. Projected date of completion of recon-
struction work. 

e. Estimated total cost. 
f. Method by which estimated total cost of 

project was determined. 
g. Estimated amount of Capital Construc-

tion Fund monies to be used as down pay-
ment by the Applicant. 

h. Estimated amount of borrowings and 
amount of such borrowings to be retired by 
qualified withdrawal from the Capital Con-
struction Fund including anticipated terms 
of such financing. 

i. Identification of vessels for which the 
barges, containers, and trailers will be part 
of the complement, and the vessel’s area of 
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operations. In the case of barges which are 
not a part of the complement of a vessel pro-
vide the barges’ area of operation. 

j. Full details concerning the use of the 
proposed barge; if the barge is to be used for 
multiple purposes indicate approximate per-
centage of time in which the barge will be 
engaged in each service. 

E. Payment of Principal on Existing Indebted-
ness Incurred in Connection with the Acquisi-
tion, Construction or Reconstruction of a Quali-
fied Vessel or a Barge, Container or Trailer 
which is Part of the Complement of a Qualified 
Vessel. Provide in a form headed ‘‘Schedule 
B’’ (see prescribed format in appendix II) the 
proposed program for payments of principal 
on existing indebtedness incurred in connec-
tion with the acquisition, construction, or 
reconstruction of qualified vessels, barges, 
containers, or trailers, giving: 

a. Name, official number or other identi-
fying information for the vessel, barge, con-
tainer, or trailer. 

b. Whether the debt was incurred for acqui-
sition, construction or reconstruction, dem-
onstrating evidence of a direct connection 
between the qualified vessel and the debt 
which was incurred. 

c. The aggregate principal balance of such 
indebtedness as of the date of this applica-
tion. 

d. The dates and amounts of payments of 
principal to liquidate the outstanding debt 
in accordance with the applicable loan agree-
ments or other documents. 

VI. As to the Depository to be Used for the 
Capital Construction Fund. Provide in a tab-
ular form headed ‘‘Schedule C’’ (see pre-
scribed format in appendix II) the full name 
and complete address of the financial insti-
tution which will act as depository. Indicate 
the type of account, i.e., checking, savings, 
trust, in which the fund will be held. 

VII. Proposed Schedule of Minimum Amounts 
Available for Deposit into the Capital Construc-
tion Fund. Provide in a tabular form headed 
‘‘Schedule D’’ (see prescribed format in ap-
pendix II) a proposed program for deposits 
into the Capital Construction Fund com-
mencing with the beginning of the first tax-
able year for which the Agreement applies. 
The applicant is advised that the purpose of 
Schedule D is to insure that a sufficient 
commitment has been made to accomplish 
the objectives contained in Schedule B. Min-
imum annual deposits are not required, but a 
minimum amount must be deposited for each 
3 year period under the Agreement. For each 
such 3 year period of the proposed Schedule 
D the Applicant will indicate not only the 
minimum amount to be deposited, but also 
the source of such deposit, giving amounts 
expected to be derived from: 

a. Ordinary income attributable to the op-
eration of agreement vessels. 

b. Net proceeds from the sale or other dis-
position of agreement vessels. 

c. Receipts from the investment or rein-
vestment of amounts held in the fund. 

d. Earned depreciation on agreement ves-
sels. 

VIII. Financial Statements and Reports of the 
Applicant Including Predecessors. A. Financial 
Statements. For each of the past three fiscal 
years provide: 

1. Statements of Financial Conditions. 
2. Statements of Operations. 
3. Statements of Retained Earnings. 
B. Reports. If the books of the Applicant 

were audited by an independent certified 
public accountant copies of the public ac-
countant’s reports shall be submitted for 
each of the past three fiscal years. 

IX. As to Exhibits Furnished. At the time of 
original filing, the following exhibits, prop-
erly identified, shall be furnished: 

Exhibit I—A copy of the Certificate of In-
corporation of the Applicant or other organi-
zation papers including all amendments 
thereto presently in effect. 

Exhibit II—A copy of the By-Laws or other 
governing instruments of the Applicant, in-
cluding all amendments thereto presently in 
effect. 

Exhibit III—Such other financial state-
ments, copies of contracts, schedules and 
other required data which the Applicant de-
sires to incorporate by reference. 

X. A statement of any additional informa-
tion which, in the opinion of the Applicant, 
is necessary to make the application and at-
tached exhibits true and complete. 

XI. A specific written request, pursuant to 
5 U.S.C. 552(b)(4), must accompany the appli-
cation if the Applicant wishes certain trade 
secrets, financial and commercial informa-
tion contained in this application to be with-
held from disclosure. The Maritime Adminis-
trator, Department of Transportation will 
endeavor to respect such a request, acting 
within the limits of the applicable provisions 
of the Freedom of Information Act. 

State of lllllllll County of 
lllllllll ss.: 
Dated llllllllllll, 20ll 

Name of Applicant 
lllllllllllllllll 

By lll Name and Title 

I, lll, do certify that I am the (Title of 
Office) of (Exact Name of Applicant), the Ap-
plicant on whose behalf I have executed the 
foregoing application; that the Applicant is a 
citizen of the United States within the 
meaning of 46 U.S.C. 50501; that this applica-
tion is made for the purpose of inducing the 
United States of America to permit the Ap-
plicant, pursuant to section 607 of the Mer-
chant Marine Act, 1936, as amended, the 
Joint Regulations and the SOC Regulations 
to establish a Capital Construction Fund for 
the purposes set forth in 46 U.S.C. 53501; that 
I have carefully examined the application 
and all documents submitted in connection 
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therewith and, to the best of my knowledge, 
information and belief, the statements and 
representations contained in said application 
and related documents are full, complete, ac-
curate, and true. 

Subscribed and sworn to before me, a 
lllllll in and for the State and Coun-
ty above named, this llllll day of 
llllllll, 20ll. 

My Commission expires 
lllllllllll. 

NOTE: The United States Criminal Code 
makes it a criminal offense to knowingly 
and willfully falsify, conceal or cover up by 
any trick, scheme, or device, a material fact 
from, or make any false, fictitious or fraudu-
lent statements or representations or make 
or use any false writing or document know-
ing the same to contain any false, fictitious 
or fraudulent statement to, any department 
or government agency of the United States 
as to any matter within its jurisdiction (18 
U.S.C. 1001). 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008; 74 FR 17097, Apr. 14, 
2009] 

APPENDIX II TO PART 390—SAMPLE CAP-
ITAL CONSTRUCTION FUND AGREE-
MENT 

[Contract No. MA/CCF—] 

CAPITAL CONSTRUCTION FUND AGREEMENT WITH 

This Capital Construction Fund Agreement 
(‘‘Agreement’’), made on the date hereinafter 
set forth, by and between the United States 
of America, represented by the Maritime Ad-
ministrator, Department of Transportation 
(‘‘Maritime Administrator’’), and lll, a 
corporation organized and existing under the 
laws of the State of lll (‘‘Party’’), a cit-
izen of the United States of America. 

Whereas: 1. The Party has applied for the 
establishment of a Capital Construction 
Fund (‘‘Fund’’) under section 607 of the Mer-
chant Marine Act, 1936, as amended (‘‘Act’’); 

2. The Party is the owner or lessee or has 
contracted for the construction of one or 
more eligible vessels as defined in 46 U.S.C. 
53501, which vessels are listed in Schedule A 
hereof; 

3. The Party has a program for the con-
struction or acquisition of qualified agree-
ment vessels as defined in 46 U.S.C. 53501, 
which program is described in Schedule B 
hereof; 

4. The Maritime Administrator and the 
Party desire to enter into an Agreement for 
the purpose of providing replacement ves-
sels, additional vessels, or reconstruction 
vessels, built in the United States and docu-
mented under the laws of the United States 
for operation in the United States foreign, 

Great Lakes, or noncontiguous domestic 
trade; 

5. The Maritime Administrator has deter-
mined that the Party qualifies for an Agree-
ment under the Act; and 

6. The Maritime Administrator has author-
ized the award of an Agreement upon the 
terms and conditions set forth herein subject 
to the Act, as it may be amended from time 
to time, and such rules and regulations as 
shall be prescribed by the Secretary of 
Transportation or his delegate, either alone 
or jointly with the Secretary of the Treas-
ury, as necessary to carry out the powers, 
duties, and functions vested in them by the 
Act (‘‘rules and regulations’’). 

Now, therefore in consideration of the 
premises the Maritime Administrator and 
the Party hereby agree as follows: 

1. Establishment of a Fund: (A) A Fund is 
hereby established for the purposes set forth 
in Article 2 hereof, pursuant to such terms 
and conditions as shall be prescribed in this 
Agreement, the Act, or the rules and regula-
tions. 

(B) The Fund shall be established in the de-
positories listed in Schedule C hereof. 

2. Purpose of the Fund: The Fund estab-
lished hereunder shall be utilized to provide 
for replacement vessels, additional vessels, 
or reconstructed vessels, built in the United 
States and documented under the laws of the 
United States for operation in the United 
States foreign, Great Lakes, or noncontig-
uous domestic trade, and to provide for 
qualified withdrawals to achieve the pro-
gram set forth in Schedule B hereof. 

3. Term of the Agreement: This Agreement 
shall be effective on the date of execution by 
the Maritime Administrator and shall con-
tinue until terminated under Article 4. 

4. Termination of Agreement: (A) This Agree-
ment may be terminated at any time under 
any of the following circumstances: 

(1) Upon written mutual agreement by the 
parties; 

(2) Upon written notice by the Party that 
a change has been made in the rules and reg-
ulations which would have a substantial ef-
fect upon the rights or obligations of the 
Party. 

(B) This Agreement shall terminate upon 
completion of the program as set forth in 
Schedule B hereof. 

(C) Upon termination of this Agreement 
pursuant to paragraphs (A) and/or (B) hereof 
all amounts remaining in the Fund shall be 
treated as if withdrawn in a nonqualified 
withdrawal (as that term is defined in the 
Act and the rules and regulations) on the 
date of termination of this Agreement. 

5. Deposits to be made into the Fund: (A) 
Subject to any restrictions contained in the 
Act, the rules and regulations, or this Agree-
ment, the Party may deposit, for each tax-
able year to which this Agreement applies, 
amounts representing: 
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(1) Taxable income attributable to the op-
eration of the vessels listed in Schedule A or 
B hereof; 

(2) The depreciation allowable under sec-
tion 167 of the Internal Revenue Code of 1986, 
on the vessels listed in Schedule A or B here-
of; 

(3) The net proceeds from the sale or other 
disposition of any of the vessels listed in 
Schedule A or B hereof; and 

(4) The net proceeds from insurance or in-
demnity attributable to the vessels listed in 
Schedule A or B hereof. 

(B) The Party shall deposit for each tax-
able year to which this Agreement applies: 

(1) All receipts from the investment or re-
investment of amounts held in the Fund, ex-
cept that the Party shall not be permitted to 
deposit more than is necessary to complete 
its program set out in Schedule B hereof; and 

(2) The net proceeds from the mortgage of 
any vessel listed in Schedule B hereof for 
which qualified withdrawals from the Fund 
have been made. 

(C) Notwithstanding anything in paragraph 
(A) or (B) hereof to the contrary, the Party 
shall make the minimum deposits set forth 
in Schedule D hereof at the time and in such 
amounts as may be set forth therein. The 
Party specifically agrees to deposit up to one 
hundred percent of allowable taxable income 
attributable to the operation of agreement 
vessels in order to meet its obligations under 
this paragraph. 

(D) In the event that any leased vessel list-
ed in Schedule A hereof is included in an-
other capital construction fund agreement, 
the maximum amount of depreciation which 
the Party may deposit in respect to that ves-
sel shall be calculated by using the allowable 
percentage of the depreciation ceiling listed 
for that vessel in Schedule A hereof. 

6. Withdrawals from the Fund: (A) The Party 
may make such qualified withdrawals (as 
that term is defined in the Act and the rules 
and regulations) as shall be necessary to ful-
fill the obligations set forth in Schedule B 
hereof. Any such qualified withdrawal may 
be made without the consent of the Maritime 
Administrator, except as required by the 
rules and regulations. 

(B) Any other withdrawal from the Fund 
shall be made only upon the prior written 
consent of the Maritime Administrator, as 
required by the rules and regulations. 

7. Investment of the Fund: (A) The Party, at 
its discretion, may invest assets held in the 
Fund in accordance with the Act and the 
rules and regulations. 

(B) The Party agrees that when investing 
assets held in the Fund to make such invest-
ments as will insure that sufficient cash is 
available at the time qualified withdrawals 
are required in accordance with the program 
described in Schedule B hereof. 

8. Pledges, Assignments and Transfers: (A) 
The Party agrees not to assign, pledge or 

otherwise encumber, either directly or indi-
rectly or through any reorganization, merg-
er, or consolidation, all or any part of this 
Agreement, the Fund, or any assets in the 
Fund without the prior written consent of 
the Maritime Administrator; Provided, how-
ever, The Party may transfer the assets of 
the Fund, in whole or in part, to an invest-
ment trustee, as provided in the rules and 
regulations. 

(B) The Party shall not obligate any assets 
in the Fund as a compensating balance. 

(C) The Party may not sell, transfer or 
otherwise dispose of any vessel, or part 
thereof, described in Schedule B hereof with-
out the prior written consent of the Mari-
time Administrator. 

9. Records and Reports: (A) The Party and 
each affiliate, domestic agent, subsidiary or 
holding company connected with, or directly 
or indirectly controlling or controlled by the 
Party shall keep its books, records, and ac-
counts relating to the maintenance, oper-
ation, servicing of the vessel(s) and/or serv-
ice(s) covered by this Agreement in such 
form as may be prescribed by the Maritime 
Administrator under the rules and regula-
tions. 

(B) The Maritime Administrator agrees not 
to require the duplication of books, records 
and accounts required to be kept in some 
other form by the Interstate Commerce Com-
mission or the Secretary of the Treasury, so 
long as the information required in para-
graph (A) hereof is made available to the 
Maritime Administrator. 

(C) The Party agrees to file, upon notice 
from the Maritime Administrator, balance 
sheets, profit and loss statements, and such 
other statements of financial operations, 
special reports, charters, ships’ logs, memo-
randa of facts and transactions, as in the 
opinion of the Maritime Administrator may 
affect the Party’s performance under this 
Agreement. 

(D) The Maritime Administrator may re-
quire by regulation that any of such state-
ments, reports and memoranda shall be cer-
tified by independent certified public ac-
countants acceptable to the Maritime Ad-
ministrator. 

(E) The Maritime Administrator may re-
quire the Party to establish and maintain 
systems of control of expenses and revenues 
in connection with the operation of the 
agreement vessel(s). 

(F) The Party agrees to submit promptly 
to the Maritime Administrator any contract 
executed in connection with the program de-
scribed in Schedule B hereof. 

(G) The Maritime Administrator is hereby 
authorized to examine and audit the books, 
records, and accounts of all persons referred 
to in this Article whenever he may deem it 
necessary or desirable. 
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10. Modification and Amendment: This 
Agreement may be modified or amended at 
any time by mutual written consent. 

11. Incorporation of Schedules: The attached 
Schedules A, B, C, and D are incorporated 
into and made a part of this Agreement. 

12. Liquidated Damages: (A) In the event 
that the Party operates any qualified agree-
ment vessel described in Schedule B hereof 
in geographic trades other than those per-
mitted by 46 U.S.C. 53501 et seq, this Agree-
ment, and/or the rules and regulations, the 
Party shall pay to the United States an 
amount of liquidated damages for each day 
of such impermissible geographic trading 
which shall constitute the time value of the 
deferral of Federal income tax which the 
Party has received. The amount shall be cal-
culated in accordance with the rules and reg-
ulations. 

(B) The Party agrees to pay the daily rate 
of liquidated damages to the Maritime Ad-
ministrator, for deposit in the Treasury of 
the United States, within the time limits 
provided for in the rules and regulations. 

(C) Nothing in this Article shall in any 
way be construed to diminish or waive any of 
the Maritime Administrator’s other rem-
edies for breach under the Act, the Agree-
ment, or the rules and regulations. 

(D) Notwithstanding the fact that the 
Agreement may be terminated pursuant to 
the provisions of Article 4 hereof, or other-
wise, the provisions of this Article 12 shall 
continue in effect as follows: 

(1) In the case of a vessel constructed or 
acquired within one year of final delivery 
from the shipyard after construction with 
the aid of qualified withdrawals, for a period 
of twenty (20) years from the date of such 
vessel’s final delivery; 

(2) In the case of a vessel reconstructed or 
acquired more than one year after final de-
livery from the shipyard after construction 
with the aid of qualified withdrawals, for a 
period of ten (10) years from the date of such 
vessel’s final delivery from the shipyard 
after reconstruction or the date of such ves-
sel’s acquisition; and 

(3) In the case of a vessel included in 
Schedule B hereof as a qualified agreement 
vessel in regard to which qualified with-
drawals from the Fund have been made to 
pay existing indebtedness, for a period of ten 
(10) years from the date of the first qualified 
withdrawal in regard to such vessel, Pro-
vided, however, That if such vessel was more 
than fifteen (15) years old on the date of the 
first qualified withdrawal in regard thereto, 
such conditions shall continue for a period of 
five (5) years in regard to such vessel. 

13. Warranties and Representations by the 
Party: The Party hereby warrants and rep-
resents that: 

(A) The Party is a citizen of the United 
States within the meaning of section 2 of the 
Shipping Act, 1916, as amended, and will con-

tinue to be so for the term of this Agree-
ment. The Party agrees that, each year, 
within thirty (30) days after the annual 
meeting of its stockholders, it shall file a 
supplemental affidavit as evidence of its con-
tinuing United States citizenship, provided 
that any changes in data last furnished with 
respect to officers, directors, and stock-
holders holding five percent or more of the 
issued and outstanding stock of each class or 
series which would result in a loss of the 
Party’s status as a United States citizen 
shall be promptly reported to the Maritime 
Administrator. 

(B) The Party owns, is the lessee, or has 
contracted for the construction of one or 
more eligible vessels (within the meaning of 
46 U.S.C. 53501) as listed in Schedule A here-
of. 

(C) The qualified vessels described in 
Schedule B hereof: (1) Were or will be con-
structed or reconstructed in the United 
States, except as provided in the Act and the 
rules and regulations; 

(2) Are or will be documented under the 
laws of the United States and will continue 
to remain so documented; and 

(3) Will be operated in the foreign, Great 
Lakes or noncontiguous domestic trade of 
the United States within the meaning of the 
Act and the rules and regulations 

(D) The Party will meet its deposit obliga-
tions as agreed upon in Article 5 of this 
Agreement. 

(E) The Party will promptly inform the 
Maritime Administrator, in writing, of any 
change in circumstances which would tend 
to adversely affect the ability of the Party 
to carry out its obligations under the Agree-
ment. 

(F) The Party will faithfully conform to all 
rules and regulations governing the Agree-
ment and the Fund. 

(G) Nothing of monetary value has been 
improperly given, promised, or implied for 
entering into this Agreement. The Party fur-
ther warrants that no improper personal, po-
litical or other activities have been used or 
attempted in an effort to influence the out-
come of the discussions or negotiations lead-
ing to the award of this Agreement. Breach 
of this warranty shall constitute an event of 
default for which the Maritime Adminis-
trator shall have the right, notwithstanding 
Article 4, to terminate this Agreement with-
out liability to the United States. 

14. Default in Obligations: (A) If the Mari-
time Administrator determines that any 
substantial obligation under this Agreement 
is not being fulfilled by the Party, he may, 
under the rules and regulations and after the 
Party has been given notice and an oppor-
tunity to be heard, declare a breach and 
treat the entire Fund, or any portion there-
of, as an amount withdrawn in a non-
qualified withdrawal. 
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(B) The Maritime Administrator shall pro-
vide an opportunity for the Party to cure a 
breach declared pursuant to Paragraph (A) of 
this Article 14. 

(C) Events of breach by the Party shall in-
clude, but shall not be limited to: (1) Failure 
in any respect to use due diligence in per-
forming the program set forth in Schedule B 
hereof; 

(2) Obligating the assets in the Fund as a 
compensating balance; 

(3) Failure to make deposits required in 
Schedule D hereof; 

(4) Failure to secure written permission 
from the Maritime Administrator when such 
permission is required by the rules and regu-
lations; 

(5) Failure to submit reports and/or records 
on a timely basis as provided in Article 9 
hereof; 

(6) Any material misrepresentation made 
by the Party or any failure by the Party to 
disclose material information in connection 
with this Agreement whether before or after 
execution hereof and whether made in an ap-
plication, report, affidavit, or otherwise; or 

(7) Failure by the Party to comply with 
any provisions of 46 U.S.C. 53501 et seq, the 
rules and regulations, or this Agreement. 

15. Extension of Federal Income Tax Benefits: 
The Maritime Administrator agrees that the 
Federal income tax benefits provided in the 
Act and the rules and regulations shall be 
available to the Party if the Party shall 
carry out its obligations under this Agree-
ment. 

UNITED STATES OF AMERICA, MARITIME AD-
MINISTRATOR, DEPARTMENT OF TRANSPOR-
TATION 

(SEAL) 
Attest: 
By lllll 

(Secretary) 

(SEAL) 
By lllll 

(Secretary) 
Attest: 

By llllllllllllllllllllll

(Contracting Officer) 
llllllllllllllllll

(Secretary) 

Approved as to form: (Date of Execution) 
lll By lll 

(Assistant General (President) 
Counsel, Maritime 
Administration) 

XYZ CO—SCHEDULE A—ELIGIBLE AGREEMENT VESSELS 

(a) (b) (c) (d) (e) 

Name of vessel Specific type Capacity Owned or leased and 
owner is leased 

Date and place con-
structed 

SS Smith, official No. 
236425..

Tanker .......................... 56,000 dwt ................... Leased: ABC Ships, 
Inc., San Diego, 
Calif., 50 percent of 
depreciation ceiling.

1962, American Steel, 
San Francisco, Calif. 

SS Brown, official No. 
325111.

......do ........................... 265,000 dwt ................. Owned .......................... 1974, Southern Ship-
yards, Mobile, Ala. 

SS Jones, official No. 
190528..

Container ship .............. 30,000 dwt, 500 400-ft 
containers.

......do ........................... 1954, Bond Shipyard, 
New York, N.Y. 

Hercules, official No. 
256,125.

Oceangoing tugboat .... 105 ft 2,000 hp ............ ......do ........................... 1968, Washington Iron 
Works, Seattle, 
Wash. 

XYZ–1, official No. 
257,164.

Roll-on, roll-off barge ... 1,200 gr ton, 45 40-ft 
containers.

......do ........................... 1968, Washington Iron 
Works, Seattle, 
Wash. 

XYZ–2, official No. 
260,138.

......do ........................... ......do ........................... ......do ........................... 1969, Washington Iron 
Works, Seattle, 
Wash. 

OTC–35, official No. 
262,170.

......do ........................... 1,500 gr ton, 60 40-ft 
containers.

Leased; Oregon Tow-
ing Co., Portland, 
Oreg., 100 percent of 
depreciation ceiling.

1969, J. & J. Shipyard, 
Portland, Oreg. 

200 trailers, Nos. 
111032–A–10677B– 
1M through 11032– 
A–10877B–1M.

Dry cargo ..................... 40 ft .............................. Leased; International 
Leasing Co., New 
York, N.Y. 0 percent 
of depreciation ceil-
ing.

1968, Acme Container 
Corp., New York, 
N.Y. 

1,500 containers, Nos. 
312 A through 1312 
A..

Refrigerated dry cargo. ......do ........................... Owned .......................... 1969, Aluminum Prod-
ucts, Inc., Dallas, 
Tex. 
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XYZ CO—SCHEDULE A—ELIGIBLE AGREEMENT VESSELS (CONTINUED) 

(f) (g) (h) (i) 

Date and place recon-
structed 

Date doc-
umented Area of operation Details of service 

SS Smith, official No. 
236425.

Not available .............. 1962 Noncontiguous do-
mestic trade.

Carriage of crude oil from Valdez, Alaska, 
to west coast of the continental United 
States. 

SS Brown, official No. 
325111.

......do ......................... 1974 U.S. foreign trade ...... Worldwide carriage of crude oil. 

SS Jones, official No. 
190528.

1970, Litton Systems, 
Mississippi.

1954 U.S. foreign and non-
contiguous trade.

Container service between Japan and 
California via Hawaii. 

Hercules, official No. 
256,125.

Not available .............. 1968 Domestic .................... Towing roll-on, roll-off barges from Puget 
Sound to San Francisco. 

XYZ–1, official No. 
257,164.

......do ......................... 1968 ......do ......................... Carriage of trailer type containers be-
tween Puget Sound and San Fran-
cisco. 

XYZ–2, official No. 
260,138.

......do ......................... 1969 ......do ......................... Do. 

OTC–35, official No. 
262,170.

......do ......................... 1969 ......do ......................... Do. 

200 trailers, Nos. 
111032–A–10677B– 
1M through 11032– 
A–10877B–1M.

......do ......................... NA ......do ......................... For use on Barges XYZ–1, XYZ–2, and 
OTC–35. 

1,500 containers, Nos. 
312 A through 1312 
A..

......do ......................... NA U.S. foreign non-
contiguous domes-
tic trade.

For use as complement of SS Jones. 

XYZ CO., PROGRAM OBJECTIVES—I. ACQUISITION OR CONSTRUCTION OF VESSELS 

Vessel name, 
and official num-

ber 

General charac-
teristics 

Approximate 
cost 

Amount to be 
withdrawn from 

fund 

Approximate date of— Anticipated area 
of operation Contract Delivery 

XYZ CO., PROGRAM OBJECTIVES—II. RECONSTRUCTION OF VESSELS 

Vessel name, 
and official num-

ber 

General charac-
teristics 

Approximate 
cost 

Amount to be 
withdrawn from 

fund 

Approximate date of— Anticipated area 
of operation Contract Delivery 

XYZ CO., PROGRAM OBJECTIVES—III. PAYMENT OF PRINCIPAL ON EXISTING INDEBTEDNESS 

Vessel name and official number Purpose of indebtedness Amount to be paid from fund 

XYZ CO., SCHEDULE C—DEPOSITORIES FOR CAPITAL CONSTRUCTION FUND 

Name Address 

1. First American Bank checking account ....................................................... 2001 Park Ave., San Francisco, Calif. 94109. 
2. Southern California National Bank investment trustee established pursu-

ant to sec. 390.7 of the SOC regulations.
1 Waterfront Place, San Francisco, Calif. 94101. 

XYZ CO. SCHEDULE D—MINIMUM DEPOSITS 
[In thousands] 

Taxable year Ordinary in-
come Net proceeds Fund interest Depreciation Total 

1973 to 1975 ............................................. $3,150 1 $2,400 $250 ........................ $5,800 
1976 to 1978 ............................................. 2,900 2 1,500 325 ........................ 4,725 
1979 to 1981 ............................................. 3,000 ........................ 350 85 3,435 
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XYZ CO. SCHEDULE D—MINIMUM DEPOSITS—Continued 
[In thousands] 

Taxable year Ordinary in-
come Net proceeds Fund interest Depreciation Total 

1982 to 1984 ............................................. 2,800 ........................ 74 125 3,000 
1985 to 1987 ............................................. 2,850 ........................ 90 60 3,000 
1988 to 1990 ............................................. 2,900 ........................ 100 ........................ 3,000 
1991 to 1993 ............................................. 3,000 ........................ 100 ........................ 3,100 
1994 to 1996 ............................................. 3,100 ........................ 110 ........................ 3,210 
1997 to 1999 ............................................. 3,250 ........................ 120 ........................ 3,370 
2000 .......................................................... 3,200 ........................ 120 ........................ 3,320 

Total ................................................ ........................ ........................ ........................ ........................ 35,960 

1 Net proceeds from sale of barges XYZ–1 and XYZ–2 for $1,200,000 each. 
2 Net proceeds from sale of tug Hercules. 

[41 FR 4265, Jan. 29, 1976, as amended at 42 FR 43632, Aug. 30, 1977; 74 FR 17097, Apr. 14, 2009] 

EDITORIAL NOTE: At 73 FR 56741, Sept. 30, 2008, appendix II to part 390 was amended; how-
ever, the amendment could not be incorporated due to inaccurate amendatory instruction. 

APPENDIX III TO PART 390—U.S. DEPARTMENT OF TRANSPORTATION, MARITIME 
ADMINISTRATION—SAMPLE SEMIANNUAL REPORT 

[Illustrative sample of the report required by the Maritime Administration pursuant to 46 
CFR part 390 prescribing the capital construction fund reporting requirements to be fol-
lowed by those companies which are party to a capital construction fund agreement] 

EXHIBIT A—XYZ CO., SUMMARY OF CASH, SECURITIES, AND STOCK ON DEPOSIT AND NET ACCRUED 
DEPOSITS TO AND ACCRUED WITHDRAWALS FROM THE CAPITAL CONSTRUCTION FUND AS OF JUNE 
30, 19ll 

Thousands 

Cash (exhibit A–1 and B) .......................................................................................................................................... $1,025 
Securities and stock—adjusted basis (exhibit A–2 and B) ....................................................................................... 2,560 

Fund total for tax purposes on deposit (exhibit C) ................................................................................................... 3,585 
Net accrued deposits and withdrawals (exhibit A–3) ................................................................................................ 450 

Fund total (agrees with balance sheet submitted at this date) on deposit for book purposes—June 30, 19ll .. 4,035 
Portion of fund total for tax purposes as of June 30, 19ll, which represents a ‘‘CCF: Security amount’’ pursu-

ant to an agreement covering the dual use of a capital construction fund Thousands 
Balance brought forward ........................................................................................................................................... $403 
Deposits ..................................................................................................................................................................... 82 

Total ‘‘CCF: Security Amount’’ ....................................................................................................................... 485 

EXHIBIT A–1—XYZ COMPANY 
SUMMARY OF CASH ON DEPOSIT IN CAPITAL CONSTRUCTION FUND AS OF JUNE 30, 19ll 

Thousands 

First American Bank, San Francisco, Calif., checking account No. 654–0876–211 ................................................ $1,025 
Total cash in capital construction fund at June 30, 19ll ...................................................................................... 1,025 

EXHIBIT A–2—XYZ CO., SUMMARY OF SECURITIES AND STOCK (ADJUSTED BASIS AND FAIR MARKET 
VALUE) IN CAPITAL CONSTRUCTION FUND AS OF JUNE 30, 19ll(IN THOUSANDS) 

Adjusted 
basis 

Fair market 
value 

Treasury notes—due July 4, 19ll, $800,000 face value, 1st American Bank, San Francisco, 
Calif., trust account No. 610–2135 ............................................................................................ $760 $760 

Negotiable certificate of deposit—due July 31, 19ll, $500,000 at 8 percent, 1st American 
Bank, San Francisco, Calif., CD No. 186007 ............................................................................ 500 500 

U.S.A. Motors, Inc.—class A common stock, 5,000 shares, Southern California National Bank, 
trust account No. 358–21 .......................................................................................................... 625 725 

Energy Co., Inc.—1st preferred, 4,100 shares, Southern California National Bank, trust ac-
count No. 358–21 ...................................................................................................................... 205 255 
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EXHIBIT A–2—XYZ CO., SUMMARY OF SECURITIES AND STOCK (ADJUSTED BASIS AND FAIR MARKET 
VALUE) IN CAPITAL CONSTRUCTION FUND AS OF JUNE 30, 19ll(IN THOUSANDS)—Continued 

Adjusted 
basis 

Fair market 
value 

Boon Corp.—class A common stock, 10,000 shares, Southern California National Bank, San 
Francisco, Calif., trust account No. 358–21 .............................................................................. 470 520 

Total securities and stock in capital construction fund at June 30, 19ll ...................... 2,560 2,760 

EXHIBIT A–3—XYZ CO., SUMMARY OF NET ACCRUED DEPOSITS AND WITHDRAWALS IN CAPITAL 
CONSTRUCTION FUND AS OF JUNE 19ll 

Thousands 

Accrued deposits: 
19ll income (6 mos. ended June 30, 19lll .............................................................................................. $500 
Depreciation ....................................................................................................................................................... 200 

Total ......................................................................................................................................................... 700 
Accrued withdrawals: Progress payment made from general fund—hull 210 .......................................................... 250 

Net accrued deposits and withdrawals in capital construction fund at June 30, 19ll .............................. 450 

EXHIBIT B—XYZ CO., TRANSCRIPT OF TRANSACTIONS IN THE CAPITAL CONSTRUCTION FUND FOR 
THE 6 MOS. ENDED JUNE 30, 19ll 

Date Description of transaction 

Cash Securities and stock (at 
adjusted basis) Detail 

Debit Credit Debit Credit 

Jan. 1, 19ll Balances brought forward ........... $1,500,000 ................ $2,000,000 
Jan. 1, 19ll Bond debt payment—SS Smith. .................. $250,000 
Jan. 3, 19ll Deposit 19ll depreciation ....... 300,000 
Jan. 4, 19ll Purchased Treasury notes—90 

days at 6-percent discount..
.................. 752,000 752,000 ................ $800,000 at 6-percent 

discount. 
Feb. 29, 

19ll 

Dividends earned ........................ 4,500 ................ .................... ................ $0.45 per share on 
10,000 shares 
Boon Corp. 

Mar. 15, 
19ll 

Progress payment No. 3 hull 
210..

.................. 172,500 

Apr. 4, 19ll Sale of Treasury notes—cost ..... 752,000 ................ .................... 752,000 
Income from sale ........................ 48,000 

Apr. 4, 19ll Purchased Treasury notes 90 
days at 5-percent discount.

.................. 760,000 760,000 ................ $800,000 at 5-percent 
discount. 

Apr. 15, 
19ll 

Deposit from 19ll earnings .... 310,000 

May 15, 
19ll 

Progress payment No. 4—hull 
210..

.................. 180,000 

June 15, 
19ll 

Sale of stock—cost ..................... 200,000 ................ .................... 200,000 4,000 shares at 
$56.25 per share. 

Gain on sale of stock .................. .................. ................ .................... ................ Energy Co., Inc. 
25,000 

Balances carried forward ............ 1,025,000 ................ 2,560,000 

EXHIBIT C—XYZ CO., SUMMARY OF TOTAL TRANSACTION AFFECTING THE TAX ACCOUNT BALANCES 
IN THE CAPITAL CONSTRUCTION FUND FOR THE 6 MOS. ENDED JUNE 30, 19ll 

Ordinary in-
come Capital gain Capital Total 

Opening balance, Jan. 1, 19ll ......................................................... $1,000,000 $1,000,000 $1,500,000 $3,500,000 
Deposits, income, transfers in, etc ....................................................... 362,500 25,000 300,000 687,500 

Total ............................................................................................ 1,362,500 1,025,000 1,800,000 4,187,500 
Withdrawals, losses, transfers out, etc ................................................. .................... .................... 602,500 

Balance at June 30, 19ll .................................................................. 1,362,500 1,025,000 1,197,500 3,585,000 
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EXHIBIT D—XYZ COMPANY 

SUMMARY BY VESSEL OF QUALIFIED WITH-
DRAWALS FROM THE FUND FOR THE SIX 
MONTHS ENDING JUNE 30, 19ll 

A. Acquisition or Construction of Vessels 

(1) 80,000 dwt tanker: No qualified with-
drawals have been made to date; con-
struction is presently scheduled to com-
mence in mid-1977. 

(2) 130-foot ocean tug hull No. 210: 
Balance brought forward ................................... $700,000 
Qualified withdrawals during period .................. 352,500 

Total qualified withdrawals to date ...... 1,052,500 

130-foot ocean tug hull No. 211: No 
withdrawals have been made to date; 
construction is presently scheduled to 
commence in November 1975 

B. Acquisition or Construction of Barges, 
Containers and Trailers 

250-foot tank barge: No qualified with-
drawals have been made to date; con-
struction presently scheduled to com-
mence in November 1975. 

C. Reconstruction of Vessels 

None. 

D. Reconstruction of Barges, Containers, and 
Trailers 

None. 

E. Payment of Principal on Existing 
Indebtedness 

SS Smith—Official No. 236425: 
Balance brought forward ................................... $500,000 

Qualified withdrawals during period ........... 250,000 

Total qualified withdrawals to date ...... 750,000 

APPENDIX IV TO PART 390—SAMPLE AD-
DENDUM TO MARITIME ADMINISTRA-
TION CAPITAL CONSTRUCTION FUND 
AGREEMENT 

This Agreement, made by the Maritime 
Administrator, Department of Transpor-
tation (‘‘Maritime Administrator’’) and 
lll (‘‘Party’’), a citizen of the United 
States of America, as an Addendum to that 
certain agreement, Contract No. MA/CCF— 

Whereas: 1. On lll, the parties hereto 
entered into a Capital Construction Fund 
Agreement (‘‘Agreement’’) under 46 U.S.C. 
53501 et seq; 

2. The parties hereto desire to modify that 
Agreement in the manner hereinafter set 
forth; 

3. The parties hereto have agreed to said 
amendment and desire to incorporate the 
same into the Agreement. 

Now, therefore, in consideration of the 
premises the Maritime Administrator and 
the Party agree as follows: 

Notwithstanding the provisions of Article 
4(A)(2) of the Agreement, the Party may, 
within sixty (60) days after notice appears in 
the FEDERAL REGISTER that the Regulations 
jointly prescribed by the Secretary of the 
Treasury and the Secretary of Transpor-
tation have been finalized, terminate the 
Agreement, if such Regulations have a sub-
stantial effect on the rights or obligations of 
the Party. Upon termination of the Agree-
ment pursuant to this Addendum No. ll 

the provisions of the Internal Revenue Code 
of 1986, the Act, and the rules and regula-
tions shall apply to all funds remaining in 
the Fund as if such funds were withdrawn in 
a non-qualified, withdrawal, as that term is 
defined in the Act and the rules and regula-
tions. 

In witness whereof, the Secretary and the 
Party have executed this addendum, in quad-
ruplicate, effective as of the date indicated 
below. 
UNITED STATES OF AMERICA, 

Secretary of Transportation, 
Maritime Administrator, 

Department of Transportation 
By ........................................... By................. 

(Contracting Officer) 
Date ....................................... Title................. 
Attest: Attest: 
By ........................................... By.................... 

(Secretary) 
........................................... Title................ 

(SEAL) (SEAL) 
Approved as to form: 

................................................
(Assistant Chief Counsel 

Maritime Administration) 

[G.O. 109, Rev., Amdt. 6, 42 FR 43634, Aug. 30, 
1977, as amended at 73 FR 56741, Sept. 30, 
2008; 74 FR 17097, Apr. 14, 2009] 

EDITORIAL NOTE: At 73 FR 56741, Sept. 30, 
2008, appendix IV to part 390 was amended; 
however, a portion of the amendment could 
not be incorporated due to inaccurate 
amendatory instruction. 

APPENDIX V TO PART 390—SAMPLE 
QUALIFIED TRADE AFFIDAVIT 

AFFIDAVIT 

State of lllllllllllllllllll

County of llllllllllllllllll

I, lll, (Name) being duly sworn, depose 
and say: 

1. That I am the lll (Title) of lll. 
(Name of party) 

2. That I am fully acquainted with and 
have knowledge of the operations of all 
qualified agreement vessels owned or oper-
ated by my company and identified in Cap-
ital Construction Fund Agreement, MA/CCF 
lll. 
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3. That I have full knowledge of the trad-
ing restrictions and liquidated damages pro-
visions pertaining to qualified agreement 
vessels, as stipulated in46 U.S.C. 53501 et seq, 
and in the rules and regulations of 46 CFR 
Part 390. 

4. That based on my inspection of Company 
records and to the best of my knowledge and 
belief, except as noted below in statement 5 
of this affidavit, during the period lllll 

(Beginning of taxable year) through 
lllll (End of taxable year) my company 
operated its qualified agreement vessels only 
in the United States, foreign, Great Lakes, 
and noncontiguous domestic trade in accord-
ance with Capital Construction Fund Agree-
ment, MA/CCF lll. 

5. Exceptions to statement 4 of this Affi-
davit are as follows (indicate exceptions 
below or attach a supplemental statement if 
additional space is needed; if there are no ex-
ceptions, write ‘‘none’’): 

(Affiant)  

Subscribed and sworn to before me, a No-
tary Public in and for the State, City and 
County above named, this llllll day of 
llllllll, 19ll. 

(Notary Public) 

My commission expires 
llllllllllll, 19ll 

[41 FR 39751, Sept. 16, 1976; 74 FR 17097, Apr. 
14, 2009] 

PART 391—FEDERAL INCOME TAX 
ASPECTS OF THE CAPITAL CON-
STRUCTION FUND 

Sec. 
391.0 Statutory provisions; section 607, Mer-

chant Marine Act, 1936, as amended. 
391.1 Scope of section 607 of the Act and the 

regulations in this part. 
391.2 Ceiling on deposits. 
391.3 Nontaxability of deposits. 
391.4 Establishment of accounts. 
391.5 Qualified withdrawals. 
391.6 Tax treatment of qualified with-

drawals. 
391.7 Tax treatment of nonqualified with-

drawals. 
391.8 Certain corporate reorganizations and 

changes in partnerships, and certain 
transfers on death. [Reserved] 

391.9 Consolidated returns. [Reserved] 
391.10 Transitional rules for existing funds. 
391.11 Definitions. 

AUTHORITY: Secs. 204(b) and 607(l), Mer-
chant Marine Act, 1936, as amended (46 
U.S.C. 1114, 1177), Reorganization Plans No. 
21 of 1950 (64 Stat. 1273) and No. 7 of 1961 (75 
Stat. 840) as amended by Pub. L. 91–469 (84 

Stat. 1036), Dept. of Commerce Organization 
Order 10–8 (38 FR 19707), July 23, 1973. 

SOURCE: 41 FR 23960, June 14, 1976, unless 
otherwise noted. 

§ 391.0 Statutory provisions; section 
607, Merchant Marine Act, 1936, as 
amended. 

SEC. 607 (a) Agreement Rules. 
Any citizen of the United States owning or 

leasing one or more eligible vessels (as de-
fined in subsection (k)(1)) may enter into an 
agreement with the Secretary of Transpor-
tation under, and as provided in, this section 
to establish a capital construction fund 
(hereinafter in this section referred to as the 
‘‘fund’’) with respect to any or all of such 
vessels. Any agreement entered into under 
this section shall be for the purpose of pro-
viding replacement vessels, additional ves-
sels, or reconstructed vessels, built in the 
United States and documented under the 
laws of the United States for operation in 
the United States foreign, Great Lakes, or 
noncontiguous domestic trade or in the fish-
eries of the United States and shall provide 
for the deposit in the fund of the amounts 
agreed upon as necessary or appropriate to 
provide for qualified withdrawals under sub-
section (f). The deposits in the fund, and all 
withdrawals from the fund, whether qualified 
or nonqualified, shall be subject to such con-
ditions and requirements as the Secretary of 
Transportation may by regulations prescribe 
or are set forth in such agreement; except 
that the Secretary of Transportation may 
not require any person to deposit in the fund 
for any taxable year more than 50 percent of 
that portion of such person’s taxable income 
for such year (computed in the manner pro-
vided in subsection (b)(1)(A)) which is attrib-
utable to the operation of the agreement ves-
sels. 

(b) Ceiling on Deposits. 
(1) The amount deposited under subsection 

(a) in the fund for any taxable year shall not 
exceed the sum of: 

(A) That portion of the taxable income of 
the owner or lessee for such year (computed 
as provided in chapter 1 of the Internal Rev-
enue Code of 1954 but without regard to the 
carryback of any net operating loss or net 
capital loss and without regard to this sec-
tion) which is attributable to the operation 
of the agreement vessels in the foreign or do-
mestic commerce of the United States or in 
the fisheries of the United States. 

(B) The amount allowable as a deduction 
under section 167 of the Internal Revenue 
Code of 1954 for such year with respect to the 
agreement vessels. 

(C) If the transaction is not taken into ac-
count for purposes of subparagraph (A), the 
net proceeds (as defined in joint regulations) 
from (i) the sale or other disposition of any 
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agreement vessel, or (ii) insurance or indem-
nity attributable to any agreement vessel, 
and 

(D) The receipts from the investment or re-
investment of amounts held in such fund. 

(2) In the case of a lessee, the maximum 
amount which may be deposited with respect 
to an agreement vessel by reason of para-
graph (1)(B) for any period shall be reduced 
by any amount which, under an agreement 
entered into under this section, the owner is 
required or permitted to deposit for such pe-
riod with respect to such vessel by reason of 
paragraph (1)(B). 

(3) For purposes of paragraph (1), the term 
agreement vessel includes barges and con-
tainers which are part of the complement of 
such vessel and which are provided for in the 
agreement. 

(c) Requirements as to Investments. 
Amounts in any fund established under 

this section shall be kept in the depository 
or depositories specified in the agreement 
and shall be subject to such trustee and 
other fiduciary requirements as may be spec-
ified by the Secretary of Transportation. 
They may be invested only in interest-bear-
ing securities approved by the Secretary of 
Transportation; except that, if the Secretary 
of Transportation consents thereto, an 
agreed percentage (not in excess of 60 per-
cent) of the assets of the fund may be in-
vested in the stock of domestic corporations. 
Such stock must be currently fully listed 
and registered on an exchange registered 
with the Securities and Exchange Commis-
sion as a national securities exchange, and 
must be stock which would be acquired by 
prudent men of discretion and intelligence in 
such matters who are seeking a reasonable 
income and the preservation of their capital. 
If at any time the fair market value of the 
stock in the fund is more than the agreed 
percentage of the assets in the fund, any sub-
sequent investment of amounts deposited in 
the fund, and any subsequent withdrawal 
from the fund, shall be made in such a way 
as to tend to restore the fund to a situation 
in which the fair market value of the stock 
does not exceed such agreed percentage. For 
purposes of this subsection, if the common 
stock of a corporation meets the require-
ments of this subsection, and if the preferred 
stock of such corporation would meet such 
requirements but for the fact that it cannot 
be listed and registered as required because 
it is nonvoting stock, such preferred stock 
shall be treated as meeting the requirements 
of this subsection. 

(d) Nontaxability for Deposits. 
(1) For purposes of the Internal Revenue 

Code of 1954— 
(A) Taxable income (determined without 

regard to this section) for the taxable year 
shall be reduced by an amount equal to the 
amount deposited for the taxable year out of 
amounts referred to in subsection (b)(1)(A). 

(B) Gain from a transaction referred to in 
subsection (b)(1)(C) shall not be taken into 
account if an amount equal to the net pro-
ceeds (as defined in joint regulations) from 
such transaction is deposited in the fund. 

(C) The earnings (including gains and 
losses) from the investment and reinvest-
ment of amounts held in the fund shall not 
be taken into account, 

(D) The earnings and profits of any cor-
poration (within the meaning of section 316 
of such Code) shall be determined without re-
gard to this section, and 

(E) In applying the tax imposed by section 
531 of such Code (relating to the accumulated 
earnings tax), amounts while held in the 
fund shall not be taken into account. 

(2) Paragraph (1) shall apply with respect 
to any amount only if such amount is depos-
ited in the fund pursuant to the agreement 
and not later than the time provided in joint 
regulations. 

(e) Establishment of Accounts. 
For purposes of this section— 
(1) Within the fund established pursuant to 

this section three accounts shall be main-
tained: 

(A) The capital account, 
(B) The capital gain account, and 
(C) The ordinary income account. 
(2) The capital account shall consist of— 
(A) Amounts referred to in subsection 

(b)(1)(B), 
(B) Amounts referred to in subsection 

(b)(1)(C) other than that portion thereof 
which represents gain not taken into ac-
count by reason of subsection (d)(1)(B), 

(C) 85 percent of any dividend received by 
the fund with respect to which the person 
maintaining the fund would (but for sub-
section (d)(1)(C)) be allowed a deduction 
under section 243 of the Internal Revenue 
Code of 1954, and 

(D) Interest income exempt from taxation 
under section 103 of such Code. 

(3) The capital gain account shall consist 
of— 

(A) Amounts representing capital gains on 
assets held for more than 6 months and re-
ferred to in subsection (b)(1)(C) or (b)(1)(D), 
reduced by— 

(B) Amounts representing capital losses on 
assets held in the fund for more than 6 
months. 

(4) The ordinary income account shall con-
sist of— 

(A) Amounts referred to in subsection 
(b)(1)(A), 

(B)(i) Amounts representing capital gains 
on assets held for 6 months or less and re-
ferred to in subsection (b)(1)(C) or (b)(1)(D), 
reduced by— 

(ii) Amounts representing capital losses on 
assets held in the fund for 6 months or less, 

(C) Interest (not including any tax-exempt 
interest referred to in paragraph (2)(D)) and 
other ordinary income (not including any 
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dividend referred to in subparagraph (E)) re-
ceived on assets held in the fund, 

(D) Ordinary income from a transaction de-
scribed in subsection (b)(1)(C), and 

(E) 15 percent of any dividend referred to in 
paragraph (2)(C). 

(5) Except on termination of a fund, capital 
losses referred to in paragraph (3)(B) or in 
paragraph (4)(B)(ii) shall be allowed only as 
an offset to gains referred to in paragraph 
(3)(A) or (4)(B)(i), respectively. 

(f) Purposes of Qualified Withdrawals. 
(1) A qualified withdrawal from the fund is 

one made in accordance with the terms of 
the agreement but only if it is for: 

(A) The acquisition, construction, or re-
construction of a qualified vessel, 

(B) The acquisition, construction, or recon-
struction of barges and containers which are 
part of the complement of a qualified vessel, 
or 

(C) The payment of the principal on indebt-
edness incurred in connection with the ac-
quisition, construction or reconstruction of 
a qualified vessel or a barge or container 
which is part of the complement of a quali-
fied vessel. 

Except to the extent provided in regulations 
prescribed by the Secretary of Transpor-
tation, subparagraph (B), and so much of 
subparagraph (C) as relates only to barges 
and containers, shall apply only with respect 
to barges and containers constructed in the 
United States. 

(2) Under joint regulations, if the Sec-
retary of Transportation determines that 
any substantial obligation under any agree-
ment is not being fulfilled, he may, after no-
tice and opportunity for hearing to the per-
son maintaining the fund, treat the entire 
fund or any portion thereof as an amount 
withdrawn from the fund in a nonqualified 
withdrawal. 

(g) Tax Treatment of Qualified With-
drawals. 

(1) Any qualified withdrawal from a fund 
shall be treated— 

(A) First as made out of the capital ac-
count. 

(B) Second as made out of the capital gain 
account, and 

(C) Third as made out of the ordinary in-
come account. 

(2) If any portion of a qualified withdrawal 
for a vessel, barge, or container is made out 
of the ordinary income account, the basis of 
such vessel, barge, or container shall be re-
duced by an amount equal to such portion. 

(3) If any portion of a qualified withdrawal 
for a vessel, barge, or container is made out 
of the capital gain account, the basis of such 
vessel, barge, or container shall be reduced 
by an amount equal to— 

(A) Five-eighths of such portion, in the 
case of a corporation (other than an electing 
small business corporation, as defined in sec-

tion 1371 of the Internal Revenue Code of 
1954), or 

(B) One-half of such portion, in the case of 
any other person. 

(4) If any portion of a qualified withdrawal 
to pay the principal on any indebtedness is 
made out of the ordinary income account or 
the capital gain account, then an amount 
equal to the aggregate reduction which 
would be required by paragraphs (2) and (3) if 
this were a qualified withdrawal for a pur-
pose described in such paragraphs shall be 
applied, in the order provided in joint regula-
tions, to reduce the basis of vessels, barges, 
and containers owned by the person main-
taining the fund. Any amount of a with-
drawal remaining after the application of the 
preceding sentence shall be treated as a non-
qualified withdrawal. 

(5) If any property the basis of which was 
reduced under paragraph (2), (3), or (4) is dis-
posed of, any gain realized on such disposi-
tion, to the extent it does not exceed the ag-
gregate reduction in the basis of such prop-
erty under such paragraphs, shall be treated 
as an amount referred to in subsection 
(h)(3)(A) which was withdrawn on the date of 
such disposition. Subject to such conditions 
and requirements as may be provided in joint 
regulations, the preceding sentence shall not 
apply to a disposition where there is a rede-
posit in an amount determined under joint 
regulations which will insofar as practicable, 
restore the fund to the position it was in be-
fore the withdrawal. 

(h) Tax Treatment of Nonqualified With-
drawals. 

(1) Except as provided in subsection (i), any 
withdrawal from a fund which is not a quali-
fied withdrawal shall be treated as a non-
qualified withdrawal. 

(2) Any nonqualified withdrawal from a 
fund shall be treated— 

(A) First as be made out of the ordinary in-
come account, 

(B) Second as made out of the capital gain 
account, and 

(C) Third as made out of the capital ac-
count. 

For purposes of this section, items with-
drawn from any account shall be treated as 
withdrawn on a first-in-first-out basis; ex-
cept that (i) any nonqualified withdrawal for 
research, development, and design expenses 
incident to new and advanced ship design, 
machinery and equipment, and (ii) any 
amount treated as a nonqualified withdrawal 
under the second sentence of subsection 
(g)(4), shall be treated as withdrawn on a 
last-in-first-out basis. 

(3) For purposes of the Internal Revenue 
Code of 1954— 

(A) Any amount referred to in paragraph 
(2)(A) shall be included in income as an item 
of ordinary income for the taxable year in 
which the withdrawal is made. 
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(B) Any amount referred to in paragraph 
(2)(B) shall be included in income for the tax-
able year in which the withdrawal is made as 
an item of gain realized during such year 
from the disposition of an asset held for 
more than 6 months, and 

(C) For the period on or before the last 
date prescribed for payment of tax for the 
taxable year in which this withdrawal is 
made— 

(i) No interest shall be payable under sec-
tion 6601 f such Code and no addition to the 
tax shall be payable under section 6651 of 
such Code. 

(ii) Interest on the amount of the addi-
tional tax attributable to any item referred 
to in subparagraph (A) or (B) shall be paid at 
the applicable rate (as defined in paragraph 
(4)) from the last date prescribed for pay-
ment of the tax for the taxable year for 
which such item was deposited in the fund, 
and 

(iii) No interest shall be payable on 
amounts referred to in clauses (i) and (ii) of 
paragraph (2) or in the case of any non-
qualified withdrawal arising from the appli-
cation of the recapture provision of section 
606(5) of the Merchant Marine Act of 1936 as 
in effect on December 31, 1969. 

(4) For purposes of paragraph (3)(C)(ii), the 
applicable rate of interest for any non-
qualified withdrawal— 

(A) Made in a taxable year beginning in 
1970 or 1971 is 8 percent, or 

(B) Made in a taxable year beginning after 
1971, shall be determined and published joint-
ly by the Secretary of the Treasury and the 
Secretary of Transportation and shall bear a 
relationship to 8 percent which the Secre-
taries determine under joint regulations to 
be comparable to the relationship which the 
money rates and investment yields for the 
calendar year immediately preceding the be-
ginning of the taxable year bear to the 
money rates and investment yields for the 
calendar year 1970. 

(i) Certain Corporate Reorganizations and 
Changes in Partnerships. 

Under joint regulations— 
(1) A transfer of a fund from one person to 

another person in a transaction to which sec-
tion 381 of the Internal Revenue Code of 1954 
applies may be treated as if such transaction 
did not constitute a nonqualified with-
drawal, and 

(2) A similar rule shall be applied in the 
case of a continuation of a partnership (with-
in the meaning of subchapter K of such 
Code). 

(j) Treatment of Existing Funds. 
(1) Any person who was maintaining a fund 

or funds (hereinafter in this subsection re-
ferred to as ‘‘old fund’’) under this section 
(as in effect before the enactment of this 
subsection) may elect to continue such old 
fund but— 

(A) May not hold moneys in the old fund 
beyond the expiration date provided in the 
agreement under which such old fund is 
maintained (determined without regard to 
any extension or renewal entered into after 
April 14, 1970), 

(B) May not simultaneously maintain such 
old fund and a new fund established under 
this section, and 

(C) If he enters into an agreement under 
this section to establish a new fund, may 
agree to the extension of such agreement to 
some or all of the amounts in the old fund. 

(2) In the case of any extension of an agree-
ment pursuant to paragraph (1)(C), each item 
in the old fund to be transferred shall be 
transferred in a nontaxable transaction to 
the appropriate account in the new fund es-
tablished under this section. For purposes of 
subsection (h)(3)(C), the date of the deposit 
of any item so transferred shall be July 1, 
1971, or the date of the deposit in the old 
fund, whichever is the later. 

(k) Definitions. 
For purposes of this section— 
(1) The term eligible vessel means any ves-

sel— 
(A) Constructed in the United States and, 

if reconstructed, reconstructed in the United 
States, 

(B) Documented under the laws of the 
United States, and 

(C) Operated in the foreign or domestic 
commerce of the United States or in the fish-
eries of the United States. 
Any vessel which (i) was constructed outside 
of the United States but documented under 
the laws of the United States on April 15, 
1970, or (ii) constructed outside the United 
States for use in the United States foreign 
trade pursuant to a contract entered into be-
fore April 15, 1970, shall be treated as satis-
fying the requirements of subparagraph (A) 
of this paragraph and the requirements of 
subparagraph (A) of paragraph (2). 

(2) The term qualified vessel means any ves-
sel— 

(A) Constructed in the United States and, 
if reconstructed, reconstructed in the United 
States, 

(B) Documented under the laws of the 
United States, and 

(C) Which the person maintaining the fund 
agrees with the Secretary of Transportation 
will be operated in the United States foreign, 
Great Lakes, or noncontiguous domestic 
trade or in the fisheries of the United States. 

(3) The term agreement vessel means any el-
igible vessel or qualified vessel which is sub-
ject to an agreement entered into under this 
section. 

(4) The term United States, when used in a 
geographical sense, means the continental 
United States including Alaska, Hawaii, and 
Puerto Rico. 

(5) The term United States foreign trade in-
cludes (but is not limited to) those areas in 
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domestic trade in which a vessel built with 
construction-differential subsidy is per-
mitted to operate under the first sentence of 
section 506 of the Act. 

(6) The term joint regulations means regula-
tions prescribed under subsection (1). 

(7) The term vessel includes cargo handling 
equipment which the Secretary of Transpor-
tation determines is intended for use pri-
marily on the vessel. The term vessel also in-
cludes an ocean-going towing vessel or an 
ocean-going barge or comparable towing ves-
sel or barge operated on the Great Lakes. 

(8) The term noncontiguous trade means (i) 
trade between the contiguous forty-eight 
States on the one hand and Alaska, Hawaii, 
Puerto Rico and the insular territories and 
possessions of the United States on the other 
hand, and (ii) trade from any point in Alas-
ka, Hawaii, Puerto Rico, and such territories 
and possessions to any other point in Alaska, 
Hawaii, Puerto Rico, and such territories 
and possessions. 

(l) Records; Reports; Changes in Regula-
tions. 

Each person maintaining a fund under this 
section shall keep such records and shall 
make such reports as the Secretary of Trans-
portation or the Secretary of the Treasury 
shall require. The Secretary of the Treasury 
and the Secretary of Transportation shall 
jointly prescribe all rules and regulations, 
not inconsistent with the foregoing provi-
sions of this section, as may be necessary or 
appropriate to the determination of tax li-
ability under this section. If, after an agree-
ment has been entered into under this sec-
tion, a change is made either in the joint 
regulations or in the regulations prescribed 
by the Secretary of Transportation under 
this section which could have a substantial 
effect on the rights or obligations of any per-
son maintaining a fund under this section, 
such person may terminate such agreement. 

§ 391.1 Scope of section 607 of the Act 
and the regulations in this part. 

(a) In general. The regulations pre-
scribed in this part provide rules for 
determining the income tax liability of 
any person a party to an agreement 
with the Secretary of Transportation 
establishing a capital construction 
fund (for purposes of this part referred 
to as the ‘‘fund’’) authorized by section 
607 of the Merchant Marine Act, 1936, 
as amended (for purposes of this part 
referred to as the ‘‘Act’’). With respect 
to such parties, section 607 of the Act 
in general provides for the nontax-
ability of certain deposits of money or 
other property into the fund out of 
earnings or gains realized from the op-
eration of vessels covered in an agree-

ment, gains realized from the sale or 
other disposition of agreement vessels 
or proceeds from insurance for indem-
nification for loss of agreement vessels, 
earnings from the investment or rein-
vestment of amounts held in a fund, 
and gains with respect to amounts or 
deposits in the fund. Transitional rules 
are also provided for the treatment of 
‘‘old funds’’ existing on or before the 
effective date of the Merchant Marine 
Act of 1970 (see § 391.10). 

(b) Cross references. For rules relating 
to eligibility for a fund, deposits, and 
withdrawals and other aspects, see the 
regulations prescribed by the Secretary 
of Transportation in title 46 (Merchant 
Marine) and by the Secretary of Com-
merce in title 50 (Fisheries) of the Code 
of Federal Regulations. 

(c) Code. For purposes of this part, 
the term Code means the Internal Rev-
enue Code of 1954, as amended. 

§ 391.2 Ceiling on deposits. 

(a) In general—(1) Total ceiling. Sec-
tion 607(b) of the Act provides a ceiling 
on the amount which may be deposited 
by a party for a taxable year pursuant 
to an agreement. The amount which a 
party may deposit into a fund may not 
exceed the sum of the following sub-
ceilings: 

(i) The lower of (a) the taxable in-
come (if any) of the party for such year 
(computed as provided in chapter 1 of 
the Code but without regard to the 
carryback of any net operating loss or 
net capital loss and without regard to 
section 607 of the Act) or (b) taxable in-
come (if any) of such party for such 
year attributable under paragraph (b) 
of this section to the operation of 
agreement vessels (as defined in para-
graph (f) of this section) in the foreign 
or domestic commerce of the United 
States or in the fisheries of the United 
States (see section 607(b)(1)(A) of the 
Act), 

(ii) Amounts allowable as a deduction 
under section 167 of the Code for such 
year with respect to the agreement 
vessels (see section 607(b)(1)(B) of the 
Act), 

(iii) The net proceeds (if not included 
in paragraph (a)(i) of this section) from 
(a) the sale or other disposition of any 
agreement vessels or (b) insurance or 
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indemnity attributable to any agree-
ment vessels (see section 607(b)(1)(C) of 
the Act and paragraph (c) of this sec-
tion), and 

(iv) Earnings and gains from the in-
vestment or reinvestment of amounts 
held in such fund (see section 607 
(b)(1)(D) of the Act and paragraphs (d) 
and (g) of this section). 

(2) Overdeposits. (i) If for any taxable 
year an amount is deposited into the 
fund under a subceiling computed 
under paragraph (a)(1) of this section 
which is in excess of the amount of 
such subceiling for such year, then at 
the party’s option such excess (or any 
portion thereof) may— 

(a) Be treated as a deposit into the 
fund for that taxable year under an-
other available subceiling, or 

(b) Be treated as not having been de-
posited for the taxable year and thus, 
at the party’s option, may be disposed 
of either by it being— 

(1) Treated as a deposit into the fund 
under any subceiling available in the 
first subsequent taxable year in which 
a subceiling is available, in which case 
such amount shall be deemed to have 
been deposited on the first day of such 
subsequent taxable year, or 

(2) Repaid to the party from the fund. 
(ii)(a) When a correction is made for 

an overdeposit, proper adjustment 
shall be made with respect to all items 
for all taxable years affected by the 
overdeposit, such as, for example, 
amounts in each account described in 
§ 391.4, treatment of nonqualified with-
drawals, the consequences of qualified 
withdrawals and the treatment of 
losses realized or treated as realized by 
the fund. Thus, for example, if the 
party chooses to have the fund repay to 
him the amount of an overdeposit, 
amounts in each account, basis of as-
sets, and any affected item will be de-
termined as though no deposit and re-
payment had been made. Accordingly, 
in such a case, if there are insufficient 
amounts in an account to cover a re-
payment of an overdeposit (as deter-
mined before correcting the over-
deposit), and the party had applied the 
proceeds of a qualified withdrawal from 
such account towards the purchase of a 
qualified vessel (within the meaning of 
§ 391.11(a)(2)), then such account and 
the basis of the vessel shall be adjusted 

as of the time such withdrawal was 
made and proceeds were applied, and 
repayment shall be made from such ac-
count as adjusted. If a party chooses to 
treat the amount of an overdeposit as a 
deposit under a subceiling for a subse-
quent year, similar adjustments to af-
fected items shall be made. If the 
amount of a withdrawal would have ex-
ceeded the amount in the fund (deter-
mined after adjusting all affected 
amounts by reason of correcting the 
overdeposit), the withdrawal to the ex-
tent of such excess shall be treated as 
a repayment made at the time the 
withdrawal was made. 

(b) If the accounts (as defined in 
§ 391.4) that were increased by reason of 
excessive deposits contain sufficient 
amounts at the time the overdeposit is 
discovered to repay the party, the 
party may, at his option, demand re-
payment of such excessive deposits 
from such accounts in lieu of making 
the adjustments required by paragraph 
(a)(2)(ii)(a) of this section. 

(iii) During the period beginning with 
the day after the date an overdeposit 
was actually made and ending with the 
date it was disposed of in accordance 
with paragraph (a)(2)(i)(b) of this sec-
tion, there shall be included in the par-
ty’s gross income for each taxable year 
the earnings attributed to any amount 
of overdeposit on hand during such a 
year. The earnings attributable to any 
amount of overdeposit on hand during 
a taxable year shall be an amount 
equal to the product of— 

(a) The average daily earnings for 
each one dollar in the fund (as deter-
mined in paragraph (a)(2)(iv) of this 
section), 

(b) The amount of overdeposit (as de-
termined in paragraph (a)(2)(vi) of this 
section), and 

(c) The number of days during the 
taxable year the overdeposit existed. 

(iv) For purposes of paragraph 
(a)(2)(iii)(a) of this section, the average 
daily earnings for each dollar in the 
fund shall be determined by dividing 
the total earnings of the fund for the 
taxable year by the sum of the prod-
ucts of— 

(a) Any amount on hand during the 
taxable year (determined under para-
graph (a)(2)(v) of this section), and 
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(b) The number of days during the 
taxable year such amount was on hand 
in the fund. 

(v) For purposes of this paragraph— 
(a) An amount on hand in the fund or 

an overdeposit shall not be treated as 
on hand on the day deposited but shall 
be treated as on hand on the day with-
drawn, and 

(b) The fair market value of such 
amounts on hand for purposes of this 
subparagraph shall be determined as 
provided in § 20.2031–2 of the Estate Tax 
Regulations of this chapter but with-
out applying the blockage and other 
special rules contained in paragraph (e) 
thereof. 

(vi) For purposes of paragraph 
(a)(2)(iii)(b) of this section, the amount 
of overdeposit on hand at any time is 
an amount equal to— 

(a) The amount deposited into the 
fund under a subceiling computed 
under paragraph (a)(1) of this section 
which is in excess of the amount of 
such subceiling, less 

(b) The sum of— 
(1) Amounts described in paragraph 

(a)(2)(vi)(a) of this section treated as a 
deposit under another subceiling for 
the taxable year pursuant to paragraph 
(a)(2)(i) of this section, 

(2) Amounts described in paragraph 
(a)(2)(vi)(a) of this section disposed of 
(or treated as disposed of) in accord-
ance with paragraphs (a)(2) (i) or (ii) of 
this section prior to such time. 

(vii) To the extent earnings attrib-
uted under paragraph (a)(2)(iii) of this 
section represent a deposit for any tax-
able year in excess of the subceiling de-
scribed in paragraph (a)(1)(iv) of this 
section for receipts from the invest-
ment or reinvestment of amounts held 
in the fund, such attributed earnings 
shall be subject to the rules of this 
paragraph for overdeposits. 

(3) Underdeposit caused by audit ad-
justment. [Reserved] 

(4) Requirements for deficiency deposits. 
[Reserved] 

(b) Taxable income attributable to the 
operation of an agreement vessel—(1) In 
general. For purposes of this section, 
taxable income attributable to the op-
eration of an agreement vessel means 
the amount, if any, by which the gross 
income of a party for the taxable year 
from the operation of an agreement 

vessel (as defined in paragraph (f) of 
this section) exceeds the allowable de-
ductions allocable to such operation 
(as determined under paragraph (b)(3) 
of this section). The term taxable in-
come attributable to the operation of the 
agreement vessels means the sum of the 
amounts described in the preceding 
sentence separately computed with re-
spect to each agreement vessel (or 
share therein) or, at the party’s option, 
computed in the aggregate. 

(2) Gross income. (i) Gross income 
from the operation of agreement ves-
sels means the sum of the revenues 
which are derived during the taxable 
year from the following: 

(a) Revenues derived from the trans-
portation of passengers, freight, or 
mail in such vessels, including 
amounts from contracts for the charter 
of such vessels to others, from oper-
ating differential subsidies, from col-
lections in accordance with pooling 
agreements and from insurance or in-
demnity net proceeds relating to the 
loss of income attributable to such 
agreement vessels. 

(b) Revenues derived from the oper-
ation of agreement vessels relating to 
commercial fishing activities, includ-
ing the transportation of fish, support 
activities for fishing vessels, charters 
for commercial fishing, and insurance 
or indemnity net proceeds relating to 
the loss of income attributable to such 
agreement vessels. 

(c) Revenues from the rental lease, or 
use by others of terminal facilities, 
revenues from cargo handling oper-
ations and tug and lighter operations, 
and revenues from other services or op-
erations which are incidental and di-
rectly related to the operation of an 
agreement vessel. Thus, for example, 
agency fees, commissions, and broker-
age fees derived by the party at his 
place of business for effecting trans-
actions for services incidental and di-
rectly related to shipping for the ac-
counts of other persons are includible 
in gross income from the operation of 
agreement vessels where the trans-
action is of a kind customarily con-
summated by the party for his own ac-
count at such place of business. 
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(d) Dividends, interest, and gains de-
rived from assets set aside and reason-
ably retained to meet regularly occur-
ring obligations relating to the ship-
ping or fishing business directly con-
nected with the agreement vessel 
which obligations cannot at all times 
be met from the current revenues of 
the business because of layups or re-
pairs, special surveys, fluctuations in 
the business, and reasonably forseeable 
strikes (whether or not a strike actu-
ally occurs), and security amounts re-
tained by reason of participation in 
conferences, pooling agreements, or 
similar agreements. 

(ii) The items of gross income de-
scribed in paragraphs (b)(2)(i) (c) and 
(d) of this section shall be considered 
to be derived from the operations of a 
particular agreement vessel in the 
same proportion that the sum of the 
items of gross income described in 
paragraphs (b)(2)(i) (a) and (b) of this 
section which are derived from the op-
erations of such agreement vessel bears 
to the party’s total gross income for 
the taxable year from operations de-
scribed in paragraphs (b)(2)(i) (a) and 
(b) of this section. 

(iii) In the case of a party who uses 
his own or leased agreement vessels to 
transport his own products, the gross 
income attributable to such vessel op-
erations is an amount determined to be 
an arm’s length charge for such trans-
portation. The arm’s length charge 
shall be determined by applying the 
principles of section 482 of the Code and 
the regulations thereunder as if the 
party transporting the product and the 
owner of the product were not the same 
person but were controlled taxpayers 
within the meaning of § 1.482–1(a)(4) of 
the Income Tax Regulations of this 
chapter. Gross income attributable to 
the operation of agreement vessels does 
not include amounts for which the 
party is allowed a deduction for per-
centage depletion under sections 611 
and 613 of the Code. 

(3) Deductions. From the gross income 
attributable to the operation of an 
agreement vessel or vessels as deter-
mined under paragraph (b)(2) of this 
section, there shall be deducted in ac-
cordance with the principles of § 1.861–8 
of the Income Tax Regulations of this 
chapter, the expenses, losses, and other 

deductions definitely related and 
therefore allocated and apportioned 
thereto and a ratable part of any ex-
penses, losses, or other deductions 
which are not definitely related to any 
gross income of the party. Thus, for ex-
ample, if a party has gross income at-
tributable to the operation of an agree-
ment vessel and other gross income 
and has a particular deduction defi-
nitely related to both types of gross in-
come, such deductions must be appor-
tioned between the two types of gross 
income on a reasonable basis in deter-
mining the taxable income attrib-
utable to the operation of the agree-
ment vessel. 

(4) Net operating and capital loss de-
ductions. The taxable income of a party 
attributable to the operation of agree-
ment vessels shall be computed with-
out regard to the carryback of any net 
operating loss deduction allowed by 
section 172 of the Code, the carryback 
of any net capital loss deduction al-
lowed by section 165(f) of the Code, or 
any reduction in taxable income al-
lowed by section 607 of the Act. 

(5) Method of accounting. Taxable in-
come must be computed under the 
method of accounting which the party 
uses for Federal income tax purposes. 
Such method may include a method of 
reporting whereby items of revenue 
and expense properly allocable to voy-
ages in progress at the end of any ac-
counting period are eliminated from 
the computation of taxable income for 
such accounting period and taken into 
account in the accounting period in 
which the voyage is completed. 

(c) Net proceeds from transactions with 
respect to agreement vessels. [Reserved] 

(d) Earnings and gains from the invest-
ment or reinvestment of amounts held in a 
fund—(1) In general. (i) Earnings and 
gains received or accrued by a party 
from the investment or reinvestment 
of assets in a fund is the total amount 
of any interest or dividends received or 
accrued, and gains realized, by the 
party with respect to assets deposited 
in, or purchased with amounts depos-
ited in, such fund. Such earnings and 
gains are therefore required to be in-
cluded in the gross income of the party 
unless such amount, or a portion there-
of, is not taken into account under sec-
tion 607(d)(1)(C) of the Act and 
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§ 391.3(b)(2)(ii) by reason of a deposit or 
deemed deposit into the fund. For rules 
relating to receipts from the sale or 
other disposition of nonmoney deposits 
into the fund, see paragraph (g) of this 
section. 

(ii) Earnings received or accrued by a 
party from investment or reinvestment 
of assets in a fund include the ratable 
monthly portion of original issue dis-
count included in gross income pursu-
ant to section 1232(a)(3) of the Code. 
Such ratable monthly portion shall be 
deemed to be deposited into the ordi-
nary income account of the fund, but 
an actual deposit representing such 
ratable monthly portion shall not be 
made. For basis of a bond or other evi-
dence of indebtedness issued at a dis-
count, see § 391.3(b)(2)(ii)(b). 

(2) Gain realized. (i) The gain realized 
with respect to assets in the fund is the 
excess of the amount realized (as de-
fined in section 1001(b) of the Code and 
the regulations thereunder) by the fund 
on the sale or other disposition of a 
fund asset over its adjusted basis (as 
defined in section 1011 of the Code) to 
the fund. For the adjusted basis of non-
money deposits, see paragraph (g) of 
this section. 

(ii) Property purchased by the fund 
(including property considered under 
paragraph (g)(1)(iii) of this section as 
purchased by the fund) which is with-
drawn from the fund in a qualified 
withdrawal (as defined in § 391.5) is 
treated as a disposition to which sub-
division (i) of this subparagraph ap-
plies. For purposes of determining the 
amount by which the balance within a 
particular account will be reduced in 
the manner provided in § 391.6(b) (relat-
ing to order of application of qualified 
withdrawals against accounts) and for 
purposes of determining the reduction 
in basis of a vessel, barge, or container 
(or share therein) pursuant to § 391.6(c), 
the value of the property is its fair 
market value on the day of the quali-
fied withdrawal. 

(3) Holding Period. Except as provided 
in paragraph (g) of this section, the 
holding period of fund assets shall be 
determined under section 1223 of the 
Code. 

(e) Leased vessels. In the case of a 
party who is a lessee of an agreement 
vessel, the maximum amount which 

such lessee may deposit with respect to 
any agreement vessel by reason of sec-
tion 607(b)(1)(B) of the Act and para-
graph (a)(1)(ii) of this section (relating 
to depreciation allowable) for any pe-
riod shall be reduced by the amount (if 
any) which, under an agreement en-
tered into under section 607 of the Act, 
the owner is required or permitted to 
deposit for such period with respect to 
such vessel by reason of section 
607(b)(1)(B) of the Act and paragraph 
(a)(1)(ii) of this section. The amount of 
depreciation depositable by the lessee 
under this paragraph is the amount of 
depreciation deductible by the lessor 
on its income tax return, reduced by 
the amount described in the preceding 
sentence or the amount set forth in the 
agreement, whichever is lower. 

(f) Definition of agreement vessel. For 
purposes of this section, the term 
agreement vessel (as defined in § 391.11 
(a)(3) and 46 CFR 390.6) includes barges 
and containers which are the com-
plement of an agreement vessel and 
which are provided for in the agree-
ments, agreement vessels which have 
been contracted for or are in the proc-
ess of construction, and any shares in 
an agreement vessel. Solely for pur-
poses of this section, a party is consid-
ered to have a ‘‘share’’ in an agreement 
vessel if he has a right to use the vessel 
to generate income from its use wheth-
er or not the party would be considered 
as having a proprietary interest in the 
vessel for purposes of State or Federal 
law. Thus, a partner may enter into an 
agreement with respect to his share of 
the vessel owned by the partnership 
and he may make deposits of his dis-
tributive share of the sum of the four 
subceilings described in paragraph 
(a)(1) of this section. Notwithstanding 
the provisions of Subchapter K of the 
Code (relating to the taxation of part-
ners and partnerships), the Internal 
Revenue Service will recognize, solely 
for the purposes of applying this part, 
an agreement by an owner of a share in 
an agreement vessel even though the 
‘‘share’’ arrangement is a partnership 
for purposes of the Code. 

(g) Special rules for nonmoney deposits 
and withdrawals—(1) In general. (i) De-
posits may be made in the form of 
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money or property of the type per-
mitted to be deposited under the agree-
ment. (For rules relating to the types 
of property which may be deposited 
into the fund, see 46 CFR 390.7(d), and 
50 CFR Part 259.) For purposes of this 
paragraph, the term property does not 
include money. 

(ii) Whether or not the election pro-
vided for in paragraph (g)(2) of this sec-
tion is made— 

(a) The amount of any property de-
posit, and the fund’s basis for property 
deposited in the fund, is the fair mar-
ket value of the property at the time 
deposited, and 

(b) The fund’s holding period for the 
property begins on the day after the 
deposit is made. 

(iii) Unless such an election is made, 
deposits of property into a fund are 
considered to be a sale at fair market 
value of the property, a deposit of cash 
equal to such fair market value, and a 
purchase by the fund of such property 
for cash. Thus, in the absence of the 
election, the difference between the 
fair market value of such property de-
posited and its adjusted basis shall be 
taken into account as gain or loss for 
purposes of computing the party’s in-
come tax liability for the year of de-
posit. 

(iv) For fund’s basis and holding pe-
riod of assets purchased by the fund, 
see paragraphs (d) (2) and (3) of this 
section. 

(2) Election not to treat deposits of 
property other than money as a sale or ex-
change at the time of deposit. A party 
may elect to treat a deposit of property 
as if no sale or other taxable event had 
occurred on the date of deposit. If such 
election is made, in the taxable year 
the fund disposes of the property, the 
party shall recognize as gain or loss 
the amount he would have recognized 
on the day the property was deposited 
into the fund had the election not been 
made. The party’s holding period with 
respect to such property shall not in-
clude the period of time such property 
was held by the fund. The election 
shall be made by a statement to that 
effect, attached to the party’s Federal 
income tax return for the taxable year 
to which the deposit relates, or, if such 
return is filed before such deposit is 
made, attached to the party’s return 

for the taxable year during which the 
deposit is actually made. 

(3) Effect of qualified withdrawal of 
property deposited pursuant to election. If 
property deposited into a fund, with re-
spect to which an election under para-
graph (g)(2) of this section is made, is 
withdrawn from the fund in a qualified 
withdrawal (as defined in § 391.5) such 
withdrawal is treated as a disposition 
of such property resulting in recogni-
tion by the party of gain or loss (if 
any) as provided in paragraph (g)(2) of 
this section with respect to nonfund 
property. In addition, such withdrawal 
is treated as a disposition of such prop-
erty by the fund resulting in recogni-
tion of gain or loss by the party with 
respect to fund property to the extent 
the fair market value of the property 
on the date of withdrawal is greater or 
less (as the case may be) than the ad-
justed basis of the property to the fund 
on such date. For purposes of deter-
mining the amount by which the bal-
ance within a particular account will 
be reduced in the manner provided in 
§ 391.6(b) (relating to order of applica-
tion of qualified withdrawals against 
accounts and for purposes of deter-
mining the reduction in basis of a ves-
sel, barge, or container (or share there-
in) pursuant to § 391.6(c), the value of 
the property is its fair market value on 
the day of the qualified withdrawal. 
For rules relating to the effect of a 
qualified withdrawal of property pur-
chased by the fund (including deposited 
property considered under paragraph 
(g)(1)(iii) of this section as purchased 
by the fund), see paragraph (d)(2)(ii) of 
this section. 

(4) Effect of nonqualified withdrawal of 
property deposited pursuant to election. If 
property deposited into a fund with re-
spect to which an election under para-
graph (g)(2) of this section is made, is 
withdrawn from the fund in a non-
qualified withdrawal (as defined in 
§ 391.7(b)), no gain or loss is to be recog-
nized by the party with respect to fund 
property or nonfund property but an 
amount equal to the adjusted basis of 
the property to the fund is to be treat-
ed as a nonqualified withdrawal. Thus, 
such amount is to be applied against 
the various accounts in the manner 
provided in § 391.7(c), such amount is to 
be taken into account in computing 
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the party’s taxable income as provided 
in § 391.7(d), and such amount is to be 
subject to interest to the extent pro-
vided for in § 391.7(e). In the case of 
withdrawals to which this subpara-
graph applies, the adjusted basis of the 
property in the hands of the party is 
the adjusted basis on the date of de-
posit, increased or decreased by the ad-
justments made to such property while 
held in the fund, and in determining 
the period for which the party has held 
the property there shall be included, in 
addition to the period the fund held the 
property, the period for which the 
party held the property before the date 
of deposit of the property into the 
fund. For rules relating to the basis 
and holding period of property pur-
chased by the fund (including deposited 
property considered under paragraph 
(g)(1)(ii) of this section as purchased by 
the fund) and withdrawn in a non-
qualified withdrawal see § 391.7(f). 

(5) Examples. The provisions of this 
paragraph are illustrated by the fol-
lowing examples: 

Example (1). X Corporation, which uses the 
calendar year as its taxable year, maintains 
a fund described in § 391.1 X’s taxable income 
(determined without regard to section 607 of 
the Act) is $100,000, of which $80,000 is taxable 
income attributable to the operation of 
agreement vessels (as determined under 
paragraph (b)(1) of this section). Under the 
agreement, X is required to deposit into the 
fund all earnings and gains received from the 
investment or reinvestment of amounts held 
in the fund, an amount equal to the net pro-
ceeds from transactions referred to in 
§ 391.2(c), and an amount equal to 50 percent 
of its earnings attributable to the operation 
of agreement vessels provided that such 50 
percent does not exceed X’s taxable income 
from all sources for the year of deposit. The 
agreement permits X to make voluntary de-
posits of amounts equal to 100 percent of its 
earnings attributable to the operation of 
agreement vessels, subject to the limitation 
with respect to taxable income from all 
sources. The agreement also provides that 
deposits attributable to such earnings may 
be in the form of cash or other property. On 
March 15, 1973, X deposits, with respect to its 
1972 earnings attributable to the operation of 
agreement vessels, stock with a fair market 
value at the time of deposit of $80,000 and an 
adjusted basis to X of $10,000. Such deposit 
represents agreement vessel income of 
$80,000. At the time of deposit, such stock 
had been held by X for a period exceeding 6 
months. X does not elect under subparagraph 
(2) of this paragraph to defer recognition of 

the gain. Accordingly, under subparagraph 
(1)(iii) of this paragraph, the deposit is treat-
ed as a deposit of $80,000 and X realizes a 
long-term capital gain of $70,000 on March 15, 
1973. 

Example (2). The facts are the same as in 
example (1), except that X elects in accord-
ance with subparagraph (2) of this paragraph 
not to treat the deposit as a sale or ex-
change. On July 1, 1974, the fund sells the 
stock for $85,000. The basis to the fund of the 
stock is $80,000 (see subparagraph (1)(ii)(a) of 
this paragraph). With respect to non fund 
property, X recognizes $70,000 of long-term 
capital gain on the sale includible in its 
gross income for 1974. With respect to fund 
property, X realizes $5,000 of long-term cap-
ital gain (the difference between the amount 
received by the fund on the sale of the stock, 
$85,000, and the basis to the fund of the 
stock, $80,000), an amount equal to which is 
required to be deposited into the fund with 
respect to 1974, as a gain from the invest-
ment or reinvestment of amounts held in the 
fund. Since the fund held the stock for a pe-
riod exceeding 6 months, the $5,000 is allo-
cated to the fund’s capital gain account 
under § 391.4(c). 

Example (3). The facts are the same as in 
example (2), except that the fund sells the 
stock on July 1, 1974, for $75,000. As the basis 
to the fund of the stock is $80,000 with re-
spect to fund property, X realizes a long- 
term capital loss on the sale (the difference 
between the amount received by the fund on 
the sale of the stock, $75,000, and the basis to 
the fund of the stock, $80,000), of $5,000, an 
amount equal to which is required to be 
charged against the fund’s capital gain ac-
count under § 391.4(e). Under subparagraph (2) 
of this paragraph, X recognizes $70,000 of 
long-term capital gain with respect to 
nonfund property on the sale which is includ-
ible in its gross income for 1974. 

Example (4). The facts are the same as in 
example (2), except that on July 1, 1974, X 
makes a qualified withdrawal (as defined in 
§ 391.5(a)) of the stock and uses it to pay in-
debtedness pursuant to § 391.5(b). On the dis-
position by X considered to occur under sub-
paragraph (3) of this paragraph on the quali-
fied withdrawal, X recognizes $70,000 of long- 
term capital gain with respect to nonfund 
property, which is includible in its gross in-
come for 1974, and a long-term capital gain of 
$5,000 with respect to fund property, an 
amount equal to which is allocated to the 
fund’s capital gain account under § 391.4(c). 
The fund is treated as having a qualified 
withdrawal of an amount equal to the fair 
market value of the stock on the day of 
withdrawal, $85,000 (see subparagraph (3) of 
this paragraph). In addition, $85,000 is ap-
plied against the various accounts in the 
order provided in § 391.6(b). The basis of the 
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vessel with respect to which the indebted-
ness was incurred is to be reduced as pro-
vided in § 391.6(c). 

Example (5). The facts are the same as in 
example (2), except that X withdraws the 
stock from the fund in a nonqualified with-
drawal (as defined in § 391.7(b)). Under sub-
paragraph (4) of this paragraph, X recognizes 
no gain or loss with respect to fund or 
nonfund property on such withdrawal. An 
amount equal to the basis of the stock to the 
fund ($80,000) is applied against the various 
accounts in the order provided in § 391.7(c), 
and is taken into account in computing X’s 
taxable income for 1974 as provided in 
§ 391.7(d). In addition, X must pay interest on 
the withdrawal as provided in § 391.7(e). The 
basis to X of the stock is $10,000 notwith-
standing the fact that the fair market value 
of such stock was $85,000 on the day of with-
drawal (see paragraph (g)(4) of this section). 

§ 391.3 Nontaxability of deposits. 

(a) In general. Section 607(d) of the 
Act sets forth the rules concerning the 
income tax effects of deposits made 
with respect to ceilings described in 
section 607(b) and § 391.2. The specific 
treatment of deposits with respect to 
each of the subceilings is set forth in 
paragraph (b) of this section. 

(b) Treatment of deposits—(1) Earnings 
of agreement vessels. Section 607 
(d)(1)(A) of the Act provides that tax-
able income of the party (determined 
without regard to section 607 of the 
Act) shall be reduced by an amount 
equal to the amount deposited for the 
taxable year out of amounts referred to 
in section 607(b)(1)(A) of the Act and 
§ 391.2(a)(1)(i). For computation of the 
foreign tax credit, see paragraph (i) of 
this section. 

(2) Net proceeds from agreement vessels 
and fund earnings. (i)(a) Section 
607(d)(1)(B) provides that gain from a 
transaction referred to in section 
607(b)(1)(C) of the Act and 
§ 391.2(a)(1)(iii) (relating to ceilings on 
deposits of net proceeds from the sale 
or other disposition of agreement ves-
sels) is not to be taken into account for 
purposes of the Code if an amount 
equal to the net proceeds from trans-
actions referred to in such sections is 
deposited in the fund. Such gain is to 
be excluded from gross income of the 
party for the taxable year to which 
such deposit relates. Thus, the gain 
will not be taken into account in ap-

plying section 1231 of the Code for the 
year to which the deposit relates. 

(b) [Reserved] 
(ii)(a) Section 607(d)(1)(C) of the Act 

provides that the earnings (including 
gains and losses) from the investment 
and reinvestment of amounts held in 
the fund and referred to in section 
607(b)(1)(D) of the Act and 
§ 391.2(a)(1)(iv) shall not be taken into 
account for purposes of the Code if an 
amount equal to such earnings is de-
posited into the fund. Such earnings 
are to be excluded from the gross in-
come of the party for the taxable year 
to which such deposit relates. 

(b) However, for purposes of the basis 
adjustment under section 1232(a)(3)(E) 
of the Code, the ratable monthly por-
tion of original issue discount included 
in gross income shall be determined 
without regard to section 607(d)(1)(C) of 
the Act. 

(iii) In determining the tax liability 
of a party to whom paragraph (b)(1) of 
this section applies, taxable income, 
determined after application of para-
graph (b)(1) of this section, is in effect 
reduced by the portion of deposits 
which represent gain or earnings re-
spectively referred to in paragraph 
(b)(2) (i) or (ii) of this section. The ex-
cess, if any, of such portion over tax-
able income determined after applica-
tion of paragraph (b)(1) of this section 
is taken into account in computing the 
net operating loss (under section 172 of 
the Code) for the taxable year to which 
such deposits relate. 

(3) Time for making deposits. (i) This 
section applies with respect to an 
amount only if such amount is depos-
ited in the fund pursuant to the agree-
ment and not later than the time pro-
vided in paragraph (b)(2) (ii), (iii), or 
(iv) of this section for the making of 
such deposit or the date the Secretary 
of Transportation provides, whichever 
is earlier. 

(ii) Except as provided in paragraph 
(b)(2) (iii) or (iv) of this section, a de-
posit may be made not later than the 
last day prescribed by law (including 
extensions thereof) for filing the par-
ty’s Federal income tax return for the 
taxable year to which such deposit re-
lates. 

(iii) If the party is a subsidized oper-
ator under an operating-differential 
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subsidy contract, and does not receive 
on or before the 59th day preceding 
such last day, payment of all or part of 
the accrued operating-differential sub-
sidy payable for the taxable year, the 
party may deposit an amount equiva-
lent to the unpaid accrued operating- 
differential subsidy on or before the 
60th day after receipt of payment of 
the accrued operating-differential sub-
sidy. 

(iv) A deposit pursuant to 
§ 391.2(a)(3)(i) (relating to underdeposits 
caused by audit adjustments) must be 
made on or before the date prescribed 
for such a deposit in § 391.2(a)(4). 

(4) Date of deposits. (i) Except as oth-
erwise provided in paragraphs (b)(4) (ii) 
and (iii) of this section (with respect to 
taxable years beginning after Decem-
ber 31, 1969, and prior to January 1, 
1972), in § 391.2(a)(2)(i), or in § 391.10(b), 
deposits made in a fund within the 
time specified in paragraph (b)(3) of 
this section are deemed to have been 
made on the date of actual deposit. 

(ii)(a) For taxable years beginning 
after December 31, 1969, and prior to 
January 1, 1971, where an application 
for a fund is filed by a taxpayer prior 
to January 1, 1972, and an agreement is 
executed and entered into by the tax-
payer prior to March 1, 1972, 

(b) For taxable years beginning after 
December 31, 1970, and prior to January 
1, 1972, where an application for a fund 
is filed by a taxpayer prior to January 
1, 1973, and an agreement is executed 
and entered into by the taxpayer prior 
to March 1, 1973, and 

(c) For taxable years beginning after 
December 31, 1971, and prior to January 
1, 1975, where an agreement is executed 
and entered into by the taxpayer on or 
prior to the due date, with extensions, 
for the filing of his Federal income tax 
return for such taxable year, deposits 
in a fund which are made within 60 
days after the date of execution of the 
agreement, or on or before the due 
date, with extensions thereof, for the 
filing of his Federal income tax return 
for such taxable year or years, which-
ever date shall be later, shall be 
deemed to have been made on the date 
of the actual deposit or as of the close 
of business of the last regular business 
day of each such taxable year or years 

to which such deposits relate, which-
ever day is earlier. 

(iii) Notwithstanding paragraph 
(b)(4)(ii) of this section, for taxable 
years beginning after December 31, 
1970, and ending prior to January 1, 
1972, deposits made later than the last 
date permitted under paragraph 
(b)(4)(ii) but on or before January 9, 
1973, in a fund pursuant to an agree-
ment with the Secretary of Transpor-
tation acting by and through the Ad-
ministrator of the National Oceanic 
and Atmospheric Administration, shall 
be deemed to have been made on the 
date of the actual deposit or as of the 
close of business of the last regular 
business day of such taxable year, 
whichever is earlier. 

(c) Determination of earnings and prof-
its. [Reserved] 

(d) Accumulated earnings tax. As pro-
vided in section 607(d)(1)(E) of the Act 
amounts, while held in the fund, are 
not to be taken into account in com-
puting the ‘‘accumulated taxable in-
come’’ of the party within the meaning 
of section 531 of the Code. Amounts 
while held in the fund are considered 
held for the purpose of acquiring, con-
structing, or reconstructing a qualified 
vessel or barges and containers which 
are part of the complement of a quali-
fied vessel or the payment of the prin-
cipal on indebtedness incurred in con-
nection with any such acquisition, con-
struction, or reconstruction. Thus, for 
example, if the reasonable needs of the 
business (within the meaning of section 
537 of the Code) justify a greater 
amount of accumulation for providing 
replacement vessels than can be satis-
fied out of the fund, such greater 
amount accumulated outside of the 
fund shall be considered to be accumu-
lated for the reasonable needs of the 
business. For a further example, al-
though amounts in the fund are not 
taken into account in applying the tax 
imposed by section 531 of the Code, to 
the extent there are amounts in a fund 
to provide for replacing a vessel, 
amounts accumulated outside of the 
fund to replace the same vessel are not 
considered to be accumulated for the 
reasonable needs of the business. 

(e) Nonapplicability of section 1231. If 
an amount equivalent to gain from a 
transaction referred to in section 
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607(b)(1)(C) of the Act and § 391.2(c) (1) 
and (5) is deposited into the fund and, 
therefore, such gain is not taken into 
account in computing gross income 
under the provisions of paragraph (b)(2) 
of this section, then such gain will not 
be taken into account for purposes of 
the computations under section 1231 of 
the Code. 

(f) Deposits of capital gains. In respect 
of capital gains which are not included 
in the gross income of the party by vir-
tue of a deposit to which section 607(d) 
of the Act and this section apply, the 
following provisions of the Code do not 
apply; the minimum tax for tax pref-
erences imposed by section 56 of the 
Code; the alternative tax imposed by 
section 1201 of the Code on the excess 
of the party’s net long-term capital 
gain over his net short-term capital 
loss; and, in the case of a taxpayer 
other than a corporation, the deduc-
tion provided by section 1202 of the 
Code of 50 percent of the amount of 
such excess. However, section 56 may 
apply upon a nonqualified withdrawal 
with respect to amounts treated under 
§ 391.7(d)(2) as being made out of the 
capital gain account. 

(g) Deposits of dividends. The deduc-
tion provided by section 243 of the Code 
(relating to the deductions for divi-
dends from a domestic corporation re-
ceived by a corporation) shall not 
apply in respect of dividends (earned on 
assets held in the fund) which are de-
posited into a fund, and which, by vir-
tue of such deposits and the provisions 
of section 607(d) of the Act and this sec-
tion, are not included in the gross in-
come of the party. 

(h) Presumption of validity of deposit. 
All amounts deposited in the fund shall 
be presumed to have been deposited 
pursuant to an agreement unless, after 
an examination of the facts upon the 
request of the Commissioner of Inter-
nal Revenue or his delegate, the Sec-
retary of Transportation determines 
otherwise. The Commissioner or his 
delegate will request such a determina-
tion where there is a substantial ques-
tion as to whether a deposit is made in 
accordance with an agreement. 

(i) Special rules for application of the 
foreign tax credit—(1) In general. For 
purposes of computing the limitation 
under section 904 of the Code on the 

amount of the credit provided by sec-
tion 901 of the Code (relating to the for-
eign tax credit), the party’s taxable in-
come from any source without the 
United States and the party’s entire 
taxable income are to be determined 
after application of section 607(d) of 
the Act. Thus, amounts deposited for 
the taxable year with respect to 
amounts referred to in section 
607(b)(1)(A) of the Act and § 391.2(a)(1)(i) 
(relating to taxable income attrib-
utable to the operation of agreement 
vessels) shall be treated as a deduction 
in arriving at the party’s taxable in-
come from sources without the United 
States (subject to the apportionment 
rules and paragraph (i)(2) of this sec-
tion) and the party’s entire taxable in-
come for the taxable year. Amounts de-
posited with respect to gain described 
in section 607(d)(1)(B) of the Act and 
§ 391.2(c) (relating to net proceeds from 
the sale or other disposition of an 
agreement vessel and net proceeds 
from insurance or indemnity) and 
amounts deposited with respect to 
earnings described in section 
607(d)(1)(C) of the Act and paragraph 
(b)(2)(ii) (relating to earnings from the 
investment and reinvestment of 
amounts held in a fund) of this section 
are not taken into account for purposes 
of the Code and hence are not included 
in the party’s taxable income from 
sources without the United States or in 
the party’s entire taxable income for 
purposes of this paragraph. 

(2) Apportionment of taxable income at-
tributable to agreement vessels. For pur-
poses of computing the overall limita-
tion under section 904(a)(2) of the Code 
the amount of the deposit made with 
respect to taxable income attributable 
to agreement vessels pursuant to 
§ 391.2(a)(1)(i) which is allocable to 
sources without the United States is 
the total amount of such deposit multi-
plied by a fraction the numerator of 
which is the gross income from sources 
without the United States from the op-
eration of agreement vessels and the 
denominator of which is the total gross 
income from the operation of agree-
ment vessels computed as provided in 
§ 391.2(b)(2). For purposes of this para-
graph, gross income from sources with-
out the United States attributable to 
the operation of agreement vessels is 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00396 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



387 

Maritime Administration, DOT § 391.4 

to be determined under sections 61 
through 863 of the Code and under the 
taxpayer’s usual method of accounting 
provided such method is reasonable and 
in keeping with sound accounting prac-
tice. Any computation under the per- 
country limitation of section 904(a)(1) 
shall be made in the manner consistent 
with the provisions of the preceding 
sentences of this paragraph. 

§ 391.4 Establishment of accounts. 
(a) In general. Section 607(e)(1) of the 

Act requires that three bookkeeping or 
memorandum accounts are to be estab-
lished and maintained within the fund: 
The capital account, the capital gain 
account, and the ordinary income ac-
count. Deposits of the amounts under 
the subceilings in section 607(b) of the 
Act and § 391.2 are allocated among the 
accounts under section 607(e) of the Act 
and this section. 

(b) Capital account. The capital ac-
count shall consist of: 

(1) Amounts referred to in section 
607(b)(1)(B) of the Act and § 391.2 
(a)(1)(ii) (relating to deposits for depre-
ciation), 

(2) Amounts referred to in section 
607(b)(1)(C) of the Act and 
§ 391.2(a)(1)(iii) (relating to deposits of 
net proceeds from the sale or other dis-
position of agreement vessels) other 
than that portion thereof which rep-
resents gain not taken into account for 
purposes of computing gross income by 
reason of section 607(d)(1)(B) of the Act 
and § 391.3(b)(2) (relating to nontax-
ability of gain from the sale or other 
disposition of an agreement vessel), 

(3) Amounts representing 85 percent 
of any dividend received by the fund 
with respect to which the party would, 
but for section 607(d)(1)(C) of the Act 
and § 391.3(b)(2)(ii) (relating to nontax-
ability of deposits of earnings from in-
vestment and reinvestment of amounts 
held in a fund), be allowed a deduction 
under section 243 of the Code, and 

(4) Amounts received by the fund rep-
resenting interest income which is ex-
empt from taxation under section 103 
of the Code. 

(c) Capital gain account. The capital 
gain account shall consist of amounts 
which represent the excess of (1) depos-
its of long-term capital gains on prop-
erty referred to in section 607(b)(1) (C) 

and (D) of the Act and § 391.2(a)(1) (iii) 
and (iv) (relating respectively to cer-
tain agreement vessels and fund as-
sets), over (2) amounts representing 
losses from the sale or exchange of as-
sets held in the fund for more than 6 
months (for purposes of this section re-
ferred to as ‘‘long-term capital 
losses’’). For purposes of this para-
graph and paragraph (d)(2) of this sec-
tion, an agreement vessel disposed of 
at a gain shall be treated as a capital 
asset to the extent that gain thereon is 
not treated as ordinary income, includ-
ing gain which is ordinary income 
under section 607(g)(5) of the Act (relat-
ing to treatment of gain on disposition 
of a vessel with a reduced basis) and 
§ 391.6(e) or under section 1245 of the 
Code (relating to gain from disposition 
of certain depreciable property). For 
provisions relating to the treatment of 
short-term capital gains on certain 
transactions involving agreement ves-
sels or realized by the fund, see para-
graph (d) of this section. For rules re-
lating to the treatment of capital 
losses on assets held in the fund, see 
paragraph (e) of this section. 

(d) Ordinary income account. The ordi-
nary income account shall consist of: 

(1) Amounts referred to in section 
607(b)(1)(A) of the Act and § 391.2(a)(1)(i) 
(relating to taxable income attrib-
utable to the operation of an agree-
ment vessel), 

(2) Amounts representing (i) deposits 
of gains from the sale or exchange of 
capital assets held for 6 months or less 
(for purposes of this section referred to 
as ‘‘short-term capital gains’’) referred 
to in section 607(b)(1) (C) or (D) of the 
Act and § 391.2(a)(1) (iii) and (iv) (relat-
ing respectively to certain agreement 
vessels and fund assets), reduced by (ii) 
amounts representing losses from the 
sale or exchange of capital assets held 
in the fund for 6 months or less (for 
purposes of this section referred to as 
‘‘short-term capital losses’’). For rules 
relating to the treatment of certain 
agreement vessels as capital assets, see 
paragraph (c) of this section, 

(3) Amounts representing interest 
(not including any tax-exempt interest 
referred to in section 607(e)(2)(D) of the 
Act and paragraph (b)(4) of this sec-
tion) and other ordinary income re-
ceived on assets held in the fund (not 
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including any dividend referred to in 
section 607(e)(2)(C) of the Act and para-
graph (d)(5) of this section), 

(4) Amounts representing ordinary 
income from a transaction (involving 
certain net proceeds with respect to an 
agreement vessel) described in section 
607(b)(1)(C) of the Act and 
§ 391.2(a)(1)(iii), including gain which is 
ordinary income under section 607(g)(5) 
of the Act and § 391.6(e) (relating to 
treatment of gain on the disposition of 
a vessel with a reduced basis) or under 
section 1245 of the Code (relating to 
gain from disposition of certain depre-
ciable property), and 

(5) Fifteen percent of any dividend 
referred to in section 607(e)(2)(C) of the 
Act and paragraph (b)(3) of this section 
received on any assets held in the fund. 

(e) Limitation on deduction for capital 
losses on assets held in a fund. Except on 
termination of a fund, long-term (and 
short-term) capital losses on assets 
held in a fund shall be allowed only as 
an offset to long-term (and short-term) 
capital gains on assets held in the fund, 
but only if such gains are deposited 
into the fund, and shall not be allowed 
as an offset to any capital gains on as-
sets not held in the fund. The net long- 
term capital loss of the fund for the 
taxable year shall reduce the earliest 
long-term capital gains in the capital 
gain account at the beginning of the 
taxable year and the next short-term 
capital loss for the taxable year shall 
reduce the earliest short-term capital 
gains remaining in the ordinary in-
come account at the beginning of the 
taxable year. Any such losses that are 
in excess of the capital gains in the re-
spective accounts shall reduce capital 
gains deposited into the respective ac-
counts in subsequent years (without re-
gard to section 1212, relating to capital 
loss carrybacks and carryovers). On 
termination of a fund, any net long- 
term capital loss in the capital gain ac-
count and any net short-term capital 
loss remaining in the ordinary income 
accounts is to be taken into account 
for purposes of computing the party’s 
taxable income for the year of termi-
nation as a long-term or short-term (as 
the case may be) capital loss recog-
nized in the year the fund is termi-
nated. With respect to the determina-

tion of the basis to a fund of assets 
held in such fund, see § 391.2(g). 

§ 391.5 Qualified withdrawals. 

(a) In general. (1) A qualified with-
drawal is one made from the fund dur-
ing the taxable year which is in accord-
ance with section 670(f)(1) of the Act, 
the agreement, and with regulations 
prescribed by the Secretary of Trans-
portation and which is for the acquisi-
tion, construction, or reconstruction of 
a qualified vessel (as defined in 
§ 391.11(a)(2)) or barges and containers 
which are part of the complement of a 
qualified vessel (or shares in such ves-
sels, barges, and containers), or for the 
payment of the principal of indebted-
ness incurred in connection with the 
acquisition construction, or recon-
struction of such qualified vessel (or a 
barge or container which is part of the 
complement of a qualified vessel). 

(2) For purposes of this section the 
term share is used to reflect an interest 
in a vessel and means a proprietary in-
terest in a vessel such as, for example, 
that which results from joint owner-
ship. Accordingly, a share within the 
meaning of § 391.2(f) (relating to the 
definition of ‘‘agreement vessel’’ for 
the purpose of making deposits) will 
not necessarily be sufficient to be 
treated as a share within the meaning 
of this section. 

(3) For purposes of this section, the 
term acquisition means any of the fol-
lowing: 

(i) Any acquisition, but only to the 
extent the basis of the property ac-
quired in the hands of the transferee is 
its cost. Thus, for example, if a party 
transfers a vessel and $1 million in an 
exchange for another vessel which 
qualifies for nonrecognition of gain or 
loss under section 1031(a) of the Code 
(relating to like-kind exchange), there 
is an acquisition to the extent of $1 
million. 

(ii) With respect to a lessee’s interest 
in a vessel, expenditures which result 
in increasing the amounts with respect 
to which a deduction for depreciation 
(or amortization in lieu thereof) is al-
lowable. 

(b) Payments on indebtedness. Pay-
ments on indebtedness may constitute 
qualified withdrawals only if the party 
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shows to the satisfaction of the Sec-
retary of Transportation a direct con-
nection between incurring the indebt-
edness and the acquisition, construc-
tion, or reconstruction of a qualified 
vessel or its complement of barges and 
containers whether or not the indebt-
edness is secured by the vessel or its 
complement of barges and containers. 
The fact that an indebtedness is se-
cured by an interest in a qualified ves-
sel, barge, or container is insufficient 
by itself to demonstrate the necessary 
connection. 

(c) Payments to related persons. Not- 
withstanding paragraph (a) of this sec-
tion, payments from a fund to a person 
owned or controlled directly or indi-
rectly by the same interests as the 
party within the meaning of section 482 
of the Code and the regulations there-
under are not to be treated as qualified 
withdrawals unless the party dem-
onstrates to the satisfaction of the 
Secretary of Transportation that no 
part of such payment constitutes a div-
idend, a return of capital, or a con-
tribution to capital under the Code. 

(d) Treatment of fund upon failure to 
fulfill obligations. Section 607(f)(2) of the 
Act provides that if the Secretary of 
Transportation determines that any 
substantial obligation under the agree-
ment is not being fulfilled, he may, 
after notice and opportunity for hear-
ing to the party, treat the entire fund, 
or any portion thereof, as having been 
withdrawn as a nonqualified with-
drawal. In determining whether a party 
has breached a substantial obligation 
under the agreement, the Secretary 
will consider among other things, (1) 
the effect of the party’s action or omis-
sion upon his ability to carry out the 
purposes of the fund and for which 
qualified withdrawals are permitted 
under section 607(f)(1) of the Act, and 
(2) whether the party has made mate-
rial misrepresentations in connection 
with the agreement or has failed to dis-
close material information. For the in-
come tax treatment of nonqualified 
withdrawals, see § 391.7. 

§ 391.6 Tax treatment of qualified 
withdrawals. 

(a) In general. Section 607(g) of the 
Act and this section provide rules for 
the income tax treatment of qualified 

withdrawals including the income tax 
treatment on the disposition of assets 
acquired with fund amounts. 

(b) Order of application of qualified 
withdrawals against accounts. A quali-
fied withdrawal from a fund shall be 
treated as being made: First, out of the 
capital account; second, out of the cap-
ital gain account; and third, out of the 
ordinary income account. Such with-
drawals will reduce the balance within 
a particular account on a first-in-first- 
out basis, the earliest qualified with-
drawals reducing the items within an 
account in the order in which they 
were actually deposited or deemed de-
posited in accordance with this part. 
The date funds are actually withdrawn 
from the fund determines the time at 
which withdrawals are considered to be 
made. 

(c) Reduction of basis. (1) If any por-
tion of a qualified withdrawal for the 
acquisition, construction, or recon-
struction of a vessel, barge, or con-
tainer (or share therein) is made out of 
the ordinary income account, the basis 
of such vessel, barge, or container (or 
share therein) shall be reduced by an 
amount equal to such portion. 

(2) If any portion of a qualified with-
drawal for the acquisition, construc-
tion or reconstruction of a vessel, 
barge, or container (or share therein) is 
made out of the capital gain account, 
the basis of such vessel, barge, or con-
tainer (or share therein) shall be re-
duced by an amount equal to— 

(i) Five-eights of such portion, in the 
case of a corporation (other than an 
electing small business corporation, as 
defined in section 1371 of the Code), or 

(ii) One-half of such portion, in the 
case of any other person. 

(3) If any portion of a qualified with-
drawal to pay the principal of an in-
debtedness is made out of the ordinary 
income account or the capital gain ac-
count, then the basis of the vessel, 
barge, or container (or share therein) 
with respect to which such indebted-
ness was incurred is reduced in the 
manner provided by paragraphs (c) (1) 
and (2) of this section. If the aggregate 
amount of such withdrawal from the 
ordinary income account and capital 
gain account would cause a basis re-
duction in excess of the party’s basis in 
such vessel, barge, or container (or 
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share therein), the excess is applied 
against the basis of other vessels, 
barges, or containers (or shares there-
in) owned by the party at the time of 
withdrawal in the following order: (i) 
Vessels, barges, or containers (or 
shares therein) which were the subject 
of qualified withdrawals in the order in 
which they were acquired, constructed, 
or reconstructed; (ii) agreement vessels 
(as defined in section 607(k)(3) of the 
Act and § 391.11(a)(3)) and barges and 
containers which are part of the com-
plement of an agreement vessel (or 
shares therein) which were not the sub-
ject of qualified withdrawals, in the 
order in which such vessels, barges, or 
containers (or shares therein) were ac-
quired by the party; and (iii) other ves-
sels, barges, and containers (or shares 
therein), in the order in which they 
were acquired by the party. Any 
amount of a withdrawal remaining 
after the application of this paragraph 
is to be treated as a nonqualified with-
drawal. If the indebtedness was in-
curred to acquire two or more vessels, 
barges, or containers (or shares there-
in), then the basis reduction in such 
vessels, barges, or containers (or shares 
therein) is to be made pro rata in pro-
portion to the adjusted basis of such 
vessels, barges, or containers (or shares 
therein) computed, however, without 
regard to this section and adjustments 
under section 1016(a) (2) and (3) of the 
Code for depreciation or amortization. 

(d) Basis for depreciation. For purposes 
of determining the allowance for depre-
ciation under section 167 of the Code in 
respect of any property which has been 
acquired, constructed, or reconstructed 
from qualified withdrawals, the ad-
justed basis for determining gain on 
such property is determined after ap-
plying paragraph (c) of this section. In 
the case of reductions in the basis of 
any property resulting from the appli-
cation of paragraph (c)(3) of this sec-
tion, the party may adopt a method of 
accounting whereby (1) payments shall 
reduce the basis of the property on the 
day such payments are actually made, 
or (2) payments made at any time dur-
ing the first half of the party’s taxable 
year shall reduce the basis of the prop-
erty on the first day of the taxable 
year, and payments made at any time 
during the second half of the party’s 

taxable year shall reduce the basis of 
the property on the first day of the 
succeeding taxable year. For require-
ments respecting the change of meth-
ods of accounting, see § 1.446–1(e)(3) of 
the Income Tax Regulations of this 
chapter. 

(e) Ordinary income treatment of gain 
from disposition of property acquired with 
qualified withdrawals. [Reserved] 

§ 391.7 Tax treatment of nonqualified 
withdrawals. 

(a) In general. Section 607(h) of the 
Act provides rules for the tax treat-
ment of nonqualified withdrawals, in-
cluding rules for adjustments to the 
various accounts of the fund, the inclu-
sion of amounts in income, and the 
payment of interest with respect to 
such amounts. 

(b) Nonqualified withdrawals defined. 
Except as provided in section 607 of the 
Act and § 391.8 (relating to certain cor-
porate reorganizations, changes in 
partnerships, and transfers by reason 
of death), any withdrawal from a fund 
which is not a qualified withdrawal 
shall be treated as a nonqualified with-
drawal which is subject to tax in ac-
cordance with section 607(h) of the Act 
and the provisions of this section. Ex-
amples of nonqualified withdrawals are 
amounts remaining in a fund upon ter-
mination of the fund, and withdrawals 
which are treated as nonqualified with-
drawals under section 607(f)(2) of the 
Act and § 391.5(d) (relating to failure by 
a party to fulfill substantial obligation 
under agreement) or under the second 
sentence of section 607(g)(4) of the Act 
and § 391.6(c)(3) (relating to payments 
against indebtedness in excess of 
basis). 

(c) Order of application of nonqualified 
withdrawals against deposits. A non-
qualified withdrawal from a fund shall 
be treated as being made: First, out of 
the ordinary income account; second, 
out of the capital gain account; and 
third, out of the capital account. Such 
withdrawals will reduce the balance 
within a particular account on a first- 
in-first-out basis, the earliest non-
qualified withdrawals reducing the 
items within an account in the order in 
which they were actually deposited or 
deemed deposited in accordance with 
this part. Nonqualified withdrawals for 
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research, development, and design ex-
penses incident to new and advanced 
ship design, machinery, and equipment, 
and any amount treated as a non-
qualified withdrawal under the second 
sentence of section 607(g)(4) of the Act 
and § 391.6(c)(3), shall be applied against 
the deposits within a particular ac-
count on a last-in-first-out basis. The 
date funds are actually withdrawn 
from the fund determines the time at 
which withdrawals are considered to be 
made. For special rules concerning the 
withdrawal of contingent deposits of 
net proceeds from the installment sale 
of an agreement vessel, see § 391.2(c)(6). 

(d) Inclusion in income. (1) Any por-
tion of a nonqualified withdrawal 
which, under paragraph (c) of this sec-
tion, is treated as being made out of 
the ordinary income account is to be 
included in gross income as an item of 
ordinary income for the taxable year in 
which the withdrawal is made. 

(2) Any portion of a nonqualified 
withdrawal which, under paragraph (c) 
of this section, is treated as being 
made out of the capital gain account is 
to be included in income as an item of 
long-term capital gain recognized dur-
ing the taxable year in which the with-
drawal is made. 

(3) For effect upon a party’s taxable 
income of capital losses remaining in a 
fund upon the termination of a fund 
(which, under paragraph (b) of this sec-
tion, is treated as a nonqualified with-
drawal of amounts remaining in the 
fund), see § 391.4(e). 

(e) Interest. (1) For the period on or 
before the last date prescribed by law, 
including extensions thereof, for filing 
the party’s Federal income tax return 
for the taxable year during which a 
nonqualified withdrawal is made, no in-
terest shall be payable under section 
6601 of the Code in respect of the tax on 
any item which is included in gross in-
come under paragraph (d) of this sec-
tion, and no addition to such tax for 
such period shall be payable under sec-
tion 6651 of the Code. In lieu of the in-
terest and additions to tax under such 
sections, simple interest on the 
amount of the tax attributable to any 
item included in gross income under 
paragraph (d) of this section is to be 
paid at the rate of interest determined 
for the year of withdrawal under para-

graph (e)(2) of this section. Such inter-
est is to be charged for the period from 
the last date prescribed for payment of 
tax for the taxable year for which such 
item was deposited in the fund to the 
last date for payment of tax for the 
taxable year in which the withdrawal 
is made. Both dates are to be deter-
mined without regard to any exten-
sions of time for payment. Interest de-
termined under this paragraph which is 
paid within the taxable year shall be 
allowed as a deduction for such year 
under section 163 of the Code. However, 
such interest is to be treated as part of 
the party’s tax for the year of with-
drawal for purposes of collection and in 
determining any interest or additions 
to tax for the year of withdrawal under 
section 6601 or 6651, respectively, of the 
Code. 

(2) For purposes of section 
607(h)(3)(C)(ii) of the Act, and for pur-
poses of certain dispositions of vessels 
constructed, reconstructed, or acquired 
with qualified withdrawals described in 
§ 391.6(e), the applicable rate of interest 
for any nonqualified withdrawal— 

(i) Made in a taxable year beginning 
in 1970 and 1971 is 8 percent. 

(ii) Made in a taxable year beginning 
after 1971, the rate for such year as de-
termined and published jointly by the 
Secretary of the Treasury or his dele-
gate and the Secretary of Transpor-
tation. Such rate shall bear a relation-
ship to 8 percent which the Secretaries 
determine to be comparable to the re-
lationship which the money rates and 
investment yields for the calendar year 
immediately preceding the beginning 
of the taxable year bear to the money 
rates and investment yields for the cal-
endar year 1970. The determination of 
the applicable rate for any such tax-
able year will be computed by multi-
plying 8 percent by the ratio which (a) 
the average yield on 5-year Treasury 
securities for the calendar year imme-
diately preceding the beginning of such 
taxable year, bears to (b) the average 
yield on 5-year Treasury securities for 
the calendar year 1970. The applicable 
rate so determined shall be computed 
to the nearest one-hundredth of 1 per-
cent. If such a determination and pub-
lication is made, the latest published 
percentage shall apply for any taxable 
year beginning in the calendar year 
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with respect to which publication is 
made. 

(3) No interest shall be payable in re-
spect of taxes on amounts referred to 
in section 607(h)(2) (i) and (ii) of the 
Act (relating to withdrawals for re-
search and development and payments 
against indebtedness in excess of basis) 
or in the case of any nonqualified with-
drawal arising from the application of 
the recapture provision of section 606(5) 
of the Merchant Marine Act, 1936, as in 
effect on December 31, 1969. 

(f) Basis and holding period in the case 
of property purchased by the fund or con-
sidered purchased by the fund. In the 
case of a nonqualified withdrawal of 
property other than money which was 
purchased by the fund (including depos-
ited property considered under § 391.2 
(g)(1)(ii) as purchased by the fund), the 
adjusted basis of the property in the 
hands of the party is its adjusted basis 
to the fund on the day of the with-
drawal. In determining the period for 
which the taxpayer has held the prop-
erty withdrawn in a nonqualified with-
drawal, there shall be included only the 
period beginning with the date on 
which the withdrawal occurred. For 
basis and holding period in the case of 
nonqualified withdrawals of property 
other than money deposited into the 
fund, see § 391.2(g)(4). 

§ 391.8 Certain corporate reorganiza-
tions and changes in partnerships, 
and certain transfers on death. [Re-
served] 

§ 391.9 Consolidated returns. [Re-
served] 

§ 391.10 Transitional rules for existing 
funds. 

(a) In general. Section 607(j) of the 
Act provides that any person who was 
maintaining a fund or funds under sec-
tion 607 of the Merchant Marine Act, 
1936, prior to its amendment by the 
Merchant Marine Act of 1970 (for pur-
poses of this part referred to as ‘‘old 
fund’’) may continue to maintain such 
old fund in the same manner as under 
prior law subject to the limitations 
contained in section 607(j) of the Act. 
Thus, a party may not simultaneously 
maintain such old fund and a new fund 
established under the Act. 

(b) Extension of agreement to new fund. 
If a person enters into an agreement 
under the Act to establish a new fund, 
he may agree to the extension of such 
agreement to some or all of the 
amounts in the old fund and transfer 
the amounts in the old fund to which 
the agreement is to apply from the old 
fund to the new fund. If an agreement 
to establish a new fund is extended to 
amounts from an old fund, each item in 
the old fund to which such agreement 
applies shall be considered to be trans-
ferred to the appropriate account in 
the manner provided for in § 391.8(d) in 
the new fund in a nontaxable trans-
action which is in accordance with the 
provisions of the agreement under 
which such old fund was maintained. 
For purposes of determining the 
amount of interest under section 
607(h)(3)(C) of the Act and § 391.7(e), the 
date of deposit of any item so trans-
ferred shall be deemed to be July 1, 
1971, or the date of the deposit in the 
old fund, whichever is the later. 

§ 391.11 Definitions. 
(a) As used in the regulations in this 

part and as defined in section 607(k) of 
the Act— 

(1) The term eligible vessel means any 
vessel— 

(i) Constructed in the United States, 
and if reconstructed, reconstructed in 
the United States, 

(ii) Documented under the laws of the 
United States, and 

(iii) Operated in the foreign or do-
mestic commerce of the United States 
or in the fisheries of the United States. 
Any vessel which was constructed out-
side of the United States but docu-
mented under the laws of the United 
States on April 15, 1970, or constructed 
outside the United States for use in the 
U.S. foreign trade pursuant to a con-
tract entered into before April 15, 1970, 
shall be treated as satisfying the re-
quirements of paragraph (a)(1) of this 
section and the requirements of para-
graph (a)(2)(i) of this section. 

(2) The term qualified vessel means 
any vessel— 

(i) Constructed in the United States 
and, if reconstructed, reconstructed in 
the United States, 

(ii) Documented under the laws of the 
United States, and 
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(iii) Which the person maintaining 
the fund agrees with the Secretary of 
Transportation will be operated in the 
U.S. foreign, Great Lakes, or non-
contiguous domestic trade or in the 
fisheries of the United States. 

(3) The term agreement vessel means 
any eligible vessel or qualified vessel 
which is subject to an agreement en-
tered into under section 607 of the Act. 

(4) The term vessel includes cargo 
handling equipment which the Sec-
retary of Transportation determines is 
intended for use primarily on the ves-
sel. The term vessel also includes an 
ocean-going towing vessel or an ocean- 
going barge or comparable towing ves-
sel or barge operated in the Great 
Lakes. 

(b) Insofar as the computation and 
collection of taxes are concerned, other 
terms used in the regulation in this 
part, except as otherwise provided in 
the Act or this part, have the same 
meaning as in the Code and the regula-
tions thereunder. 

[29 FR 10464, July 28, 1964] 

PART 392 [RESERVED] 

PART 393—AMERICA’S MARINE 
HIGHWAY PROGRAM 

Sec. 
393.1 Purpose. 
393.2 Definitions. 
393.3 Marine Highway Corridors. 
393.4 Marine Highway Projects. 
393.5 Incentives, Impediments and Solu-

tions. 
393.6 Research on Marine Highway Trans-

portation. 

AUTHORITY: Energy Independence and Se-
curity Act of 2007, Sections 1121, 1122, and 
1123 of Public Law 110–140, enacted into law 
on December 19, 2007 (121 Stat. 1492). 

SOURCE: 75 FR 18101, Apr. 9, 2010, unless 
otherwise noted. 

§ 393.1 Purpose. 
(a) This part prescribes final regula-

tions establishing a short sea transpor-
tation program as set forth in Sections 
1121, 1122, and 1123 of the Energy Inde-
pendence and Security Act of 2007, en-
acted into law on December 19, 2007. 

(b) The purpose of America’s Marine 
Highway Program is described in Sec-
tion 1121. Section 1121 states that 

‘‘[t]he Secretary shall designate short 
sea transportation routes as extensions 
of the surface transportation system to 
focus public and private efforts to use 
the waterways to relieve landside con-
gestion along coastal corridors.’’ Amer-
ica’s Marine Highway Program consists 
of four primary components: 

(1) Marine Highway Corridor Designa-
tions. This regulation establishes the 
goals and methods by which specific 
Marine Highway Corridors (including 
Connectors and Crossings) will be iden-
tified and designated by the Secretary 
of Transportation. The purpose of des-
ignating Marine Highway Corridors is 
to integrate America’s Marine High-
way into the surface transportation 
system. The Marine Highway Corridors 
will serve as extensions of the surface 
transportation system. They are com-
mercial coastal, inland, and intra-
coastal waters of the United States, de-
scribed in terms of the specific landside 
transportation routes (road or rail line) 
that they supplement. They support 
the movement of passengers and cargo 
along these specified routes and miti-
gate the effects of landside congestion, 
such as increased emissions and energy 
inefficiencies. In addition to corridors, 
the Secretary may designate Marine 
Highway ‘‘Connectors’’ and ‘‘Cross-
ings’’ as described in paragraphs (h)(1) 
and (h)(2) of § 393.2. Through America’s 
Marine Highway Program, the Depart-
ment will encourage the development 
of multi-jurisdictional coalitions and 
focus public and private efforts and in-
vestment on shifting freight and pas-
sengers from at- or near capacity 
landside routes to more effectively uti-
lize Marine Highway Corridors. 

(2) Marine Highway Project Designa-
tions. This regulation establishes the 
goals and methods by which specific 
Marine Highway Projects will be iden-
tified and designated by the Secretary 
of Transportation. The purpose is to 
designate projects that, if successfully 
implemented, expanded, or otherwise 
enhanced, would reduce external costs 
and provide the greatest benefit to the 
public. Closely linked to congestion re-
lief, public benefits can include, but 
are not limited to, reduced emissions, 
including greenhouse gases, reduced 
energy consumption, reduced costs as-
sociated with landside transportation 
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infrastructure maintenance savings, 
improved safety and transportation 
system resiliency and redundancy. Ad-
ditional consideration will be given to 
Marine Highway Projects that rep-
resent the most cost-effective option 
among other modal improvements. 
Designated Marine Highway Projects 
may receive direct support from the 
Department as described in this sec-
tion. 

(3) Incentives, Impediments and Solu-
tions. This section outlines how the De-
partment, in partnership with public 
and private entities, will identify po-
tential incentives, seek solutions to 
impediments to encourage utilization 
of America’s Marine Highway and in-
corporate it, including ferries, in State, 
regional, local, and Tribal government 
transportation planning. 

(4) Research. This section describes 
the research that the Department, 
working with the Environmental Pro-
tection Agency, will conduct to sup-
port America’s Marine Highway, with-
in the limitations of available re-
sources, and to encourage multi-State 
planning. Research would include envi-
ronmental and transportation impacts 
(benefits and costs), technology, vessel 
design, and solutions to impediments 
to the Marine Highway. 

(c) In addition, vessels engaged in 
Marine Highway operations may apply 
for Capital Construction Fund (CCF) 
benefits. This program was created to 
assist owners and operators of U.S.-flag 
vessels in accumulating the capital 
necessary for the modernization and 
expansion of the U.S. merchant marine 
by encouraging construction, recon-
struction, or acquisition of vessels 
through the deferment of Federal in-
come taxes on certain deposits of 
money placed into a CCF. 

§ 393.2 Definitions. 
For the purposes of this part: 
(a) Administrator. The Maritime Ad-

ministrator, Maritime Administration, 
U.S. DOT, who has been authorized by 
the Secretary of Transportation to ad-
minister America’s Marine Highway 
Program. 

(b) Applicant. An entity that applies 
for designation of a Marine Highway 
Corridor or Project under this regula-
tion. 

(c) Coastwise Shipping Laws. Laws, in-
cluding the Jones Act, as set forth in 
Chapter 551 of Title 46, United States 
Code. 

(d) Corridor Sponsor. An entity that 
recommends a Corridor (including a 
Connector or Crossing, as described 
below) for designation as a Marine 
Highway Corridor. Corridor sponsors 
must be public entities, including but 
not limited to, Metropolitan Planning 
Organizations, State governments (in-
cluding Departments of Transpor-
tation), port authorities and Tribal 
governments, who may submit rec-
ommendations for designation as a Ma-
rine Highway Corridor. 

(e) Department. The U.S. Department 
of Transportation (DOT). 

(f) Domestic Trade. Trade between 
points in the United States. 

(g) Lift-on/Lift-off (LO/LO) Vessel. A 
vessel of which the loading and dis-
charging operations are carried out by 
cranes and derricks. 

(h) Marine Highway Corridor. A water 
transportation route that serves as an 
extension of the surface transportation 
system that can help mitigate conges-
tion-related impacts along a specified 
land transportation route. It is identi-
fied and described in terms of the land 
transportation route that it supple-
ments, and must, by transporting 
freight or passengers, provide measur-
able benefits to the surface transpor-
tation route in the form of traffic re-
ductions, reduced emissions, energy 
savings, improved safety, system resil-
iency, and/or reduced infrastructure 
costs. Routes that cannot relieve 
landside congestion (i.e.; those to/from 
islands) are not eligible for designation 
under this program. In addition to 
‘‘Corridors,’’ prospective sponsors can 
recommend Marine Highway ‘‘Connec-
tors’’ and ‘‘Crossings’’ for designation 
as described in paragraphs (h)(1) and 
(h)(2) of this section: 

(1) Marine Highway Connectors are 
routes that will provide substantial 
linkages to or between the larger cor-
ridors, and serve, in conjunction with a 
corridor, to move freight and/or pas-
sengers into, out of or within a region. 

(2) Marine Highway Crossings are 
routes that provide relief to congested 
border crossings, bridges, and tunnels 
or offer a shorter route than the 
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landside alternative. Although they 
may not parallel a corridor or con-
nector, crossings may provide relief to 
a corridor or connector, or to local or 
regional passenger and freight trans-
portation systems. Crossings may in-
clude cross-harbor and inter-terminal 
passenger and/or freight services. 

(i) Marine Highway Project. A new Ma-
rine Highway service, or expansion of 
an existing service, that receives sup-
port from the Department and provides 
public benefit by transporting pas-
sengers and/or freight (container or 
wheeled) in support of all or a portion 
of a Marine Highway Corridor, Con-
nector or Crossing. Projects are pro-
posed by a project sponsor and des-
ignated by the Secretary under this 
program. 

(j) Marine Highway (or Short Sea 
Transportation): The carriage by vessel 
of passengers and/or cargo (intermodal 
containers, trailers, car floats, rail fer-
ries and other cargoes loaded by 
wheeled technology) that is loaded at a 
port in the United States and unloaded 
either at another port in the United 
States, or that is loaded at a port in 
the United States and unloaded at a 
port in Canada located in the Great 
Lakes-Saint Lawrence Seaway System, 
or loaded at a port in Canada located in 
the Great Lakes-Saint Lawrence Sea-
way System and unloaded at a port in 
the United States. For the purposes of 
this specific program, routes and serv-
ices that do not offer potential relief to 
a landside transportation route (i.e.; to/ 
from islands) do not fall within this 
definition. 

(k) Project sponsor. Project sponsors 
must be public entities, including but 
not limited to, Metropolitan Planning 
Organizations, State governments (in-
cluding State Departments of Trans-
portation), port authorities and Tribal 
governments, who may submit applica-
tions for designation as a Marine High-
way Project. 

(l) Roll-on/Roll-off (RO/RO) Vessel. Any 
vessel that has ramps allowing cargo to 
be loaded and discharged by means of 
wheeled vehicles so that cranes are not 
required. This includes, but is not lim-
ited to trailers, car floats and ferries, 
including rail ferries. 

(m) Secretary. The Secretary of 
Transportation. 

(n) United States Documented Vessel. A 
vessel documented under 46 U.S.C. 
Chapter 121. 

§ 393.3 Marine Highway Corridors. 

(a) Summary. The purpose of this sec-
tion is to designate specific routes as 
Marine Highway Corridors (including 
Connectors and Crossings). Corridors 
will be designated by the Secretary. 
The goal of this designation process is 
to accelerate the development of 
multi-State and multi-jurisdictional 
Marine Highway Corridors to relieve 
landside congestion. Designation will 
encourage public/private partnerships, 
and help focus investment on those Ma-
rine Highway Corridors that offer the 
maximum potential public benefit in 
congestion-related emissions reduc-
tion, energy efficiency, safety and 
other areas. Corridors already des-
ignated as ‘‘Corridors of the Future’’ 
under DOT’s National Strategy to Re-
duce Congestion that have commercial 
waterways that parallel or can other-
wise benefit them will be fast-tracked 
for designation as Marine Highway 
Corridors. 

(b) Objectives. The primary objectives 
of the designation of Marine Highway 
Corridors are to: 

(1) Establish Marine Highway Cor-
ridors as ‘‘extensions of the surface 
transportation system’’ as provided by 
Section 1121 of the Energy Independ-
ence and Security Act of 2007. 

(2) Develop multi-jurisdictional coa-
litions that focus public and private ef-
forts to use the waterways to relieve 
congestion-related impacts along land 
transportation routes for freight and 
passengers. 

(3) Obtain public benefit by shifting 
freight and passengers in measurable 
terms from land transportation routes 
to Marine Highway Corridors. In addi-
tion, public benefits can include, but 
are not limited to, reduced emissions, 
including greenhouse gases, reduced 
energy consumption, landside infra-
structure maintenance savings, im-
proved safety, and added system resil-
iency. Additional consideration will be 
given to Marine Highway Projects that 
represent the most cost-effective op-
tion among other modal improvements 
and projects that reduce border delays. 
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(4) Identify potential savings that 
could be realized by providing an alter-
native to land transportation infra-
structure construction and mainte-
nance. 

(c) Designation of Marine Highway 
Corridors. The Department will con-
tinue to accept Marine Highway Cor-
ridor recommendations from prospec-
tive Corridor sponsors. Corridor spon-
sors must be public entities, including 
but not limited to, Metropolitan Plan-
ning Organizations, State governments 
(including State Departments of Trans-
portation), port authorities and Tribal 
governments. In addition to ‘‘Cor-
ridors,’’ prospective sponsors may rec-
ommend Marine Highway ‘‘Connec-
tors’’ and ‘‘Crossings’’ for designation 
by the Secretary (see definitions). The 
Secretary will make Marine Highway 
Corridor designations. In certain cases 
the Secretary of Transportation may 
designate a Marine Highway Corridor, 
Connector or Crossing without receipt 
of a recommendation. The Department 
will publish all Marine Highway Cor-
ridors that receive designation by the 
Secretary on the Maritime Administra-
tion’s Web site. Interested parties are 
encouraged to visit http:// 
www.marad.dot.gov/ 
shipslshippingllandinglpage/ 
mhilhome/mhilhome.htm for the cur-
rent list of Designated Corridors. When 
responding to specific solicitations for 
Marine Highway Corridors, Connectors 
and Crossings by the Secretary of 
Transportation, the sponsors should 
provide the following information in 
the recommendation: 

(1) Physical Description of Proposed 
Marine Highway Corridor. Describe the 
proposed Marine Highway Corridor (in-
cluding Connector or Crossing), and its 
connection to existing or planned 
transportation infrastructure and 
intermodal facilities. Include key navi-
gational factors such as available 
draft, channel width, bridge or lock 
clearance and identify if they could 
limit service. 

(2) Surface Transportation Corridor 
Served. Provide a summary of the land 
transportation route that the Marine 
Highway would benefit. Include a de-
scription of the route, its primary 
users, the nature, locations and occur-
rence of travel delays, urban areas af-

fected, and other geographic or juris-
dictional issues that impact its overall 
operation and performance. 

(3) Involved Parties. Provide the orga-
nizational structure of the parties rec-
ommending the Corridor designation 
including business affiliations, and pri-
vate sector stakeholders. Multi-juris-
dictional coalitions may include State 
Departments of Transportation, Metro-
politan Planning Organizations, mu-
nicipalities and other governmental 
entities (including Tribal) that have 
been engaged. Include the extent to 
which they support the corridor des-
ignation. Provide any affiliations with 
environmental groups or civic associa-
tions. 

(4) Passengers and Freight. Identify 
the number of likely passengers and/or 
quantity of freight that are candidates 
for shifting to water transportation on 
the proposed Marine Highway Corridor. 
If known, include specific shippers, 
manufacturers, distributors or other 
entities that could benefit from a Ma-
rine Highway alternative, and the ex-
tent to which these entities have been 
engaged. 

(5) Congestion Reduction. Describe the 
extent to which the proposed Corridor 
could relieve landside congestion in 
measurable terms. Include any known 
offsetting land transportation infra-
structure savings (either construction 
or maintenance) that would result 
from the project. 

(6) Public benefits. Provide, if known, 
the savings over status quo in emis-
sions, including greenhouse gases, en-
ergy consumption, landside infrastruc-
ture maintenance costs, safety and sys-
tem resiliency. Specify if the Marine 
Highway Corridor represents the most 
cost-effective option among other 
modal improvements. Include consider-
ation of the implications future growth 
may have on the proposal. 

(7) Impediments. Describe known or 
anticipated obstacles to shifting capac-
ity to the proposed Marine Highway 
Corridor. Include any strategies, either 
in place or proposed, to deal with the 
impediments. 

(d) Scope of Department Support. Ma-
rine Highway Corridors, Connectors 
and Crossings that receive designation 
will be posted on a Web site maintained 
by the Maritime Administration. The 
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Department of Transportation will co-
ordinate with Corridor sponsors to 
identify the most appropriate actions 
to support the Corridors. Support could 
include any of the following, as appro-
priate and within agency resources: 

(1) Promote the Corridor with appro-
priate governmental, State, local and 
Tribal government transportation 
planners, private sector entities or 
other decision-makers. 

(2) Coordinate with ports, State De-
partments of Transportation, Metro-
politan Planning Organizations, local-
ities, other public agencies (including 
Tribal governments) and the private 
sector to support the designated cor-
ridor. Efforts can be aimed at obtain-
ing access to land or terminals, devel-
oping landside facilities and infrastruc-
ture, and working with Federal, re-
gional, State, local, and Tribal govern-
mental entities to remove barriers to 
self-supporting operations. 

(3) Pursue memorandums of agree-
ment with other Federal entities to 
transport Federally owned or gen-
erated cargo using waterborne trans-
portation along the Marine Highway 
Corridor, when practical or available. 

(4) Assist with collection and dis-
semination of data for the designation 
and delineation of Marine Highway 
Corridors as available resources per-
mit. 

(5) Work with Federal entities and re-
gional, State, local and Tribal govern-
ments to include designated Corridors 
in transportation planning. 

(6) Bring specific impediments to the 
attention of the advisory board char-
tered to address such barriers. 

(7) Conduct research on issues spe-
cific to designated Corridors as avail-
able resources permit. 

(8) Utilize current or future Federal 
funding mechanisms, as appropriate, to 
support the Corridor. 

(9) Communicate with designated 
Corridor coalitions to provide ongoing 
support and identify lessons learned 
and best practices for the overall Ma-
rine Highway program. 

§ 393.4 Marine Highway Projects. 
(a) Summary. The purpose of this sec-

tion is to designate projects that, if 
successfully implemented, expanded, or 
otherwise enhanced, would reduce ex-

ternal costs and provide the greatest 
benefit to the public. In addition to 
congestion relief, public benefits can 
include, but are not limited to, reduced 
emissions, including greenhouse gases, 
reduced energy consumption, landside 
infrastructure maintenance savings, 
and improved safety. The Department 
will give additional consideration to 
Marine Highway Projects that rep-
resent the most cost-effective option 
among other modal improvements or 
reduce border crossing delays. Some 
Marine Highway Projects can also pro-
vide public benefit by offering routes 
that are more resilient to natural or 
human incidents that interrupt surface 
transportation, or provide additional, 
redundant surface transportation op-
tions. Designation can help focus pub-
lic and private investment on pre-iden-
tified projects that offer the maximum 
potential public benefit. Designated 
Marine Highway Projects may receive 
support from the Department as de-
scribed in this section. 

(b) Objectives. The primary objectives 
of the designation of Marine Highway 
Projects are to: 

(1) Reduce landside congestion-re-
lated impacts. 

(2) Identify proposed water transpor-
tation services that represent the 
greatest public benefit as measured in 
reduced emissions, including green-
house gases, reduced energy consump-
tion, landside infrastructure mainte-
nance savings and improved safety. 

(3) Identify potential savings with 
water transportation projects that rep-
resent the most cost-effective option 
among other modal improvements or 
reduce border crossing delays. 

(4) Improve surface transportation 
system resiliency and provide addi-
tional options. 

(5) Focus resources on those projects 
that offer the greatest likelihood of 
successful operation. 

(6) Develop best practices for the Ma-
rine Highway Program. 

(7) Provide specific examples, with 
performance measures and quantifiable 
outcomes, of successful Marine High-
way Projects for demonstration of the 
benefits of water transportation. 

(c) Designation of Marine Highway 
Projects. The Department will solicit 
applications for designation as specific 
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Marine Highway Projects. Applications 
will be accepted from a Project spon-
sor. Project sponsors must be public 
entities, including but not limited to, 
Metropolitan Planning Organizations, 
State governments (including State 
Departments of Transportation), port 
authorities and Tribal governments. 
Project sponsors are encouraged to de-
velop coalitions and public/private 
partnerships with the common objec-
tive of developing the specific Marine 
Highway Project. Potential partners 
can include vessel owners and opera-
tors, third party logistics providers, 
trucking companies, shippers, rail-
roads, port authorities, State, regional, 
local and Tribal government transpor-
tation planners, environmental inter-
ests or any combination of entities 
working in collaboration under a single 
application. Candidate Projects can 
start a new operation or be an existing 
Marine Highway operation where ex-
pansion or improvements present max-
imum public benefit. Applications 
must meet the requirements of coast-
wise shipping laws and all applicable 
Federal, State and local laws. 

(d) Action by the Department of Trans-
portation. The Department will evalu-
ate and select Projects based on an 
analysis and technical review of the in-
formation provided by the applicant. 
The Department will also evaluate 
projects based on the results of an en-
vironmental analysis. Projects that 
support a designated Marine Highway 
Corridor (or Connector or Crossing), re-
ceive a favorable technical review, and 
meet other criteria as defined in 46 
CFR 393.4(e), may be nominated by the 
Maritime Administrator for selection 
by the Secretary. Upon designation as 
a Marine Highway Project, the Depart-
ment will coordinate with the Project 
sponsor to identify the most appro-
priate Departmental actions to support 
the project. Department support could 
include any of the following, as appro-
priate and within agency resources: 

(1) Promote the service with appro-
priate governmental, regional, State, 
local or Tribal government transpor-
tation planners, private sector entities 
or other decision makers. 

(2) Coordinate with ports, State De-
partments of Transportation, Metro-
politan Planning Organizations, local-

ities, other public agencies and the pri-
vate sector to support the designated 
service. Efforts can be aimed at identi-
fying resources, obtaining access to 
land or terminals, developing landside 
facilities and infrastructure, and work-
ing with Federal, regional, State, local 
or Tribal governmental entities to re-
move barriers to success. 

(3) Pursue memorandums of agree-
ment with other Federal entities to 
transport Federally owned or gen-
erated cargo using the services of the 
designated project, when practical or 
available. 

(4) In cases where transportation in-
frastructure is needed, Project spon-
sors may request to be included on the 
Secretary of Transportation’s list of 
high-priority transportation infra-
structure projects under Executive 
Order 13274, ‘‘Environmental Steward-
ship and Transportation Infrastructure 
Project Review.’’ For these projects, 
Executive Order 13274 provides that 
Federal agencies shall, to the max-
imum extent practicable, expedite 
their reviews for relevant permits or 
other approvals and take related ac-
tions as necessary, consistent with 
available resources and applicable 
laws. 

(5) Assist with developing individual 
performance measures for Marine 
Highway Projects. 

(6) Work with Federal entities and re-
gional, State, local and Tribal govern-
ments to include designated Projects in 
transportation planning. 

(7) Bring specific impediments to the 
attention of the advisory board char-
tered to address these barriers. 

(8) Conduct research on issues spe-
cific to Marine Highway Projects. 

(9) Utilize current or future Federal 
funding mechanisms, as appropriate, to 
support the Projects. 

(10) Maintain liaison with sponsors 
and representatives of designated 
Projects to provide ongoing support 
and identify lessons learned and best 
practices for other projects and the 
overall Marine Highway program. 

(e) Application for Designation as a 
Marine Highway Project. This section 
specifies the criteria that the Depart-
ment will use to evaluate Marine High-
way Project applications. Applicants 
should provide the following: 
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(1) Applications for Proposed Projects. 
When responding to specific solicita-
tions for Marine Highway Projects by 
the Department, describe the overall 
operation of the proposed project, in-
cluding which ports and terminals will 
be served, number and type of vessels, 
size, quantity and type of cargo and/or 
passengers, routes, frequency, and 
other relevant information. Applicants 
should also include the following infor-
mation in their project applications: 

(i) Marine Highway Corridor(s). Iden-
tify which, if known, designated Ma-
rine Highway Corridors, Connectors or 
Crossings will be utilized. 

(ii) Organization. Provide the organi-
zational structure of the proposed 
project, including business affiliations, 
environmental, non-profit organiza-
tions and governmental or private sec-
tor stakeholders. 

(iii) Partnerships. 
(A) Private Sector participation. Iden-

tify private sector partners and de-
scribe their levels of commitment. Pri-
vate sector partners can include termi-
nals, vessel operators, shipyards, ship-
pers, trucking companies, railroads, 
third party logistics providers, ship-
ping lines, labor, workforce and other 
entities deemed appropriate by the 
Secretary. 

(B) Public Sector partners: Identify 
State Departments of Transportation, 
Metropolitan Planning Organizations, 
municipalities and other governmental 
entities (including Tribal) that have 
been engaged and the extent to which 
they support the service. Include any 
affiliations with environmental groups 
or civic associations. 

(C) Documentation. Provide docu-
ments affirming commitment or sup-
port from entities involved in the 
project. 

(iv) External cost savings and public 
benefit. 

(A) Potential relief to surface transpor-
tation travel delays. Describe the extent 
to which the proposed project will re-
lieve landside congestion in measur-
able terms now and in the future, such 
as reductions in vehicle miles traveled. 
Include the landside routes that stand 
to benefit from the water transpor-
tation operation. 

(B) Emissions benefits. Address the 
savings, in quantifiable terms, now and 

in the future over the current practice 
in emissions, including greenhouse gas 
emissions, criteria air pollutants or 
other environmental benefits the 
project offers. 

(C) Energy savings. Provide an anal-
ysis of potential reductions in energy 
consumption, in quantifiable terms, 
now and in the future over the current 
practice. 

(D) Landside transportation infrastruc-
ture maintenance savings. To the extent 
the data is available, indicate, in dol-
lars per year, the projected savings of 
public funds that would result from a 
proposed project in road or railroad 
maintenance or repair, including pave-
ment, bridges, tunnels or related trans-
portation infrastructure. Include the 
impacts of accelerated infrastructure 
deterioration caused by vehicles cur-
rently using the route, especially in 
cases of oversize or overweight vehi-
cles. 

(E) Safety improvements. Describe, in 
measurable terms, the projected safety 
improvements that would result from 
the proposed operation. 

(F) System resiliency and redundancy. 
To the extent data is available de-
scribe, if applicable, how a proposed 
Marine Highway Project offers a resil-
ient route or service that can benefit 
the public. Where land transportation 
routes serving a locale or region are 
limited, describe how a proposed 
project offers an alternative and the 
benefit this could offer when other 
routes are interrupted as a result of 
natural or man-made incidents. 

(v) Capacity Alternatives. In cases 
where a Marine Highway Project is 
proposed as an alternative to con-
structing new land transportation ca-
pacity, indicate, in quantifiable terms, 
whether the proposed project rep-
resents the most cost-beneficial option 
among other modal improvements. In-
clude in the comparison an analysis of 
the full range of benefits expected from 
the project. Include the projected sav-
ings in life-cycle costs of publicly 
maintained infrastructure. 

(vi) Business Planning. Indicate the 
degree to which the proposed project is 
associated with a service that is self- 
supporting: 

(A) Financial plan. Provide the 
project’s financial plan and provide 
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projected revenues and expenses. In-
clude labor and operating costs, 
drayage, fixed and recurring infrastruc-
ture and maintenance costs, vessel or 
equipment acquisition or construction 
costs, etc. Include any anticipated 
changes in local or regional freight or 
passenger transportation, policy or 
regulations, ports, industry, corridors, 
or other developments affecting the 
project. 

(B) Demand for services. Identify ship-
pers that have indicated an interest in 
and level of commitment to the pro-
posed service, or describe the specific 
commodities, market, and shippers the 
service will attract, and the extent to 
which these entities have been en-
gaged. In the case of services involving 
passengers, provide indicators of de-
mand for the service, anticipated vol-
umes and other factors that indicate 
likely utilization of the service. In-
clude a marketing strategy, if one is in 
place. 

(C) Analysis. Provide, (or reference, if 
publicly available) market or transpor-
tation system research, data, and anal-
ysis used to develop or support the 
business model. 

(vii) Proposed Project Timeline. Include 
a proposed project timeline with esti-
mated start dates and key milestones. 
Include the point in the timeline at 
which the enterprise is anticipated to 
attain self-sufficiency (if applicable). 

(viii) Support. Describe any known or 
anticipated obstacles to either imple-
mentation or long-term success of the 
project. Include any strategies, either 
in place or proposed, to mitigate im-
pediments. In the event that public 
sector financial support is being 
sought, describe the amount, form and 
duration of public investment required. 

(ix) Environmental Considerations. Ap-
plicants must provide all information 
on hand that would assist the Depart-
ment in conducting environmental 
analysis of the proposed project under 
the National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4321 et seq.) 

(2) Cost and Benefits. The Department 
believes that benefit-cost analysis 
(BCA), including the monetization and 
discounting of costs and benefits to a 
common unit of measurement in 
present-day dollars, is important. The 
systematic process of comparing ex-

pected benefits and costs helps deci-
sion-makers organize information 
about, and evaluate trade-offs between 
alternative transportation invest-
ments. However, we also recognize that 
development of a thorough BCA can be 
prohibitively costly to applicants, es-
pecially in cases where Federal funding 
is not currently available. Applicants 
should provide a BCA, if one is avail-
able. At a minimum, applicants should 
provide estimates of the project’s ex-
pected benefits in external cost savings 
and public benefit and costs of capacity 
alternatives [sections 393.4(e)(1)(iv) and 
393.4(e)(1)(v)]. 

(3) Standards and Measures. The De-
partment will post, on the Maritime 
Administration’s Web site, (http:// 
www.marad.dot.gov) proposed standards 
(i.e.: the definition and use of ton- 
miles, measures of landside congestion, 
etc.) and measures that, lacking more 
specific or technically supported appli-
cant-provided data, will be used by the 
Department to evaluate applications. 
Some examples of measures are the use 
of a standard cargo tonnage per con-
tainer, fuel consumption rates, vehicle 
emissions and safety data for various 
transportation options, and baseline 
maintenance, repair and construction 
costs for surface transportation infra-
structure. While we recognize that 
these standards and measures may not 
be ideal, the intent is to establish a 
minimal baseline by which to evaluate 
external costs and public benefits of 
transportation options. In the event 
applicants provide more specific and 
supported measures, they will be used 
in evaluating the potential benefits 
and costs of a project. 

(4) Protection of Confidential Business 
Information. All information submitted 
as part of or in support of an applica-
tion shall use publicly available data 
or data that can be made public and 
methodologies that are accepted by in-
dustry practice and standards, to the 
extent possible. If your application in-
cludes information that you consider 
to be trade secret or confidential com-
mercial or financial information, 
please do the following: 

(i) Note on the front cover that the 
submission ‘‘Contains Confidential 
Business Information (CBI);’’ 
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(ii) Mark each affected page ‘‘CBI;’’ 
and 

(iii) Clearly highlight or otherwise 
denote the CBI portions. The Depart-
ment protects such information from 
disclosure to the extent allowed under 
applicable law. In the event the De-
partment receives a Freedom of Infor-
mation Act (FOIA) request for the in-
formation, the Department will follow 
the procedures described in its FOIA 
regulations at 49 CFR § 7.17. Only infor-
mation that is ultimately determined 
to be confidential under that procedure 
will be exempt from disclosure under 
FOIA. 

(5) Contents of Application. When re-
sponding to specific solicitations for 
Marine Highway Projects by the De-
partment, applicants should include all 
of the information requested by Sec-
tion 393.4(e)(1) and (2) above organized 
in a manner consistent with the ele-
ments set forth in that section. The 
Department reserves the right to ask 
any applicant to supplement the data 
in its application, but expects applica-
tions to be complete upon submission. 
The narrative portion of an application 
should not exceed 20 pages in length. 
The narrative should address all rel-
evant information contained in para-
graphs (e)(1)(i) through (ix) of § 393.4. 
Documentation supporting the asser-
tions made in the narrative portion 
may also be provided in the form of ap-
pendices, but limited to relevant infor-
mation. Applications may be submitted 
electronically via the FEDERAL REG-
ISTER (http://www.regulations.gov). Ap-
plications submitted in writing must 
include the original and three copies 
and must be on 8.5″ × 11″ single spaced 
paper, excluding maps, Geographic In-
formation Systems (GIS) representa-
tions, etc. In the event that the sponsor 
of a Marine Highway Project that has 
already been designated by the Sec-
retary seeks a modification to the des-
ignation because of a change in project 
scope, an expansion of the project, or 
other significant change to the project, 
the project sponsor should request the 
change in writing to the Secretary via 
the Administrator of the Maritime Ad-
ministration. The request should con-
tain any changed or new information 
that is relevant to the project. 

(6) Evaluation Process. Upon receipt 
by the Maritime Administrator, the ap-
plication will be evaluated using the 
criteria outlined above during a tech-
nical review and an environmental 
analysis. The review will assess factors 
such as project scope, impact, public 
benefit, environmental effect, offset-
ting costs, cost to the Government (if 
any), the likelihood of long-term self- 
supporting operations, and its relation-
ship with Marine Highway Corridors 
once designated (See section 393.3 Ma-
rine Highway Corridors). Additional 
factors may be considered during the 
evaluation process. Upon completion of 
the technical review, applications will 
be forwarded to an inter-agency review 
team as described below. The Depart-
ment will establish an inter-agency 
team to review each application re-
ceived during the solicitation period 
(solicitation periods will be established 
via a future FEDERAL REGISTER No-
tice). The evaluation team will be led 
by the Office of the Secretary and will 
include members of the Maritime Ad-
ministration, other Department of 
Transportation Operating Administra-
tions, and as appropriate, representa-
tion from other Federal agencies and 
other representatives, as needed. The 
inter-agency team will evaluate appli-
cations using criteria that establishes 
the degree to which a proposed project 
can; reduce external cost and provide 
public benefit; offer a lower-cost alter-
native to increasing capacity in the 
Corridor, and; demonstrate the likeli-
hood the service associated with the 
project will become self-supporting in a 
specified and reasonable timeframe. 
The Department will assign ratings of 
‘‘highly recommended,’’ ‘‘rec-
ommended,’’ or ‘‘not recommended’’ for 
each application based on the criteria 
set forth in section 393.4(e)(1) and (2) of 
this rule. Specific numerical scores 
will not be assigned. Within the overall 
criteria of External Cost Savings and 
Public Benefit, elements paragraphs 
(e)(1)(iv)(A) through (e)(1)(iv)(D) of this 
section will receive greater weight 
than will paragraphs (e)(1)(iv)(E) and 
(e)(1)(iv)(F) of this section. For the 
Business Planning elements, only para-
graphs (e)(1)(vi)(A) and (e)(1)(vi)(B) of 
this section will be weighted; para-
graph (e)(1)(vi)(C) of this section will 
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be reviewed to assess the degree to 
which future projections such as oper-
ating costs and freight/passenger de-
mand are accurate and reliable. 
Projects that have been deemed ‘‘high-
ly recommended’’ and ‘‘recommended’’ 
will be placed on a preliminary list of 
projects for designation. The Secretary 
will make final designations in a man-
ner that provides a balance between ge-
ographic regions and business models 
(i.e. among freight and passenger, ex-
pansion and new service, and existing 
vessel/terminal and new construction) 
to the degree this can be achieved. Pro-
spective project sponsors will be noti-
fied as to the status of their applica-
tion in writing once a determination 
has been made. 

(7) Performance Monitoring. (i) Once 
designated projects enter the oper-
ational phase (either start of a new 
service, or expansion of existing serv-
ice), the Department will evaluate 
them regularly to determine if the 
project’s objectives are being achieved. 

(ii) Overall project performance will 
be in one of three categories—exceeds, 
meets, or does not meet original pro-
jections in each of the three areas de-
fined below: 

Public benefit. Does the project meet 
the stated goals in shifting specific 
numbers of vehicles (number of trucks, 
rail cars or automobiles) off the des-
ignated landside routes? Other public 
benefits, including energy savings, re-
duced emissions, and safety improve-
ments will be assumed to be a direct 
derivative of either numbers of vehi-
cles shifted, or vehicle/ton miles avoid-
ed, unless specific factors change (such 
as a change in vessel fuel or emissions). 

Public cost. Is the overall cost to the 
Federal government (if any) on track 
with estimates at the time of designa-
tion? The overall cost to the Federal 
government represents the amount of 
Federal investment (i.e. direct funding, 
loan guarantees or similar mecha-
nisms) reduced by the offsetting sav-
ings the project represents (road/bridge 
wear and tear avoided, infrastructure 
construction or expansion deferred). 

Timeliness factor. Is the project on 
track for the point at which the enter-
prise is projected to attain self-suffi-
ciency? For example, if the project was 
anticipated to attain self-sufficiency 

after 36 months of operation, is it on 
track at the point of evaluation to 
meet that objective? This can be deter-
mined by assessing revenues, freight 
and passenger trends, expenses and 
other factors established in the appli-
cation review process. 

§ 393.5 Incentives, Impediments and 
Solutions. 

(a) Summary. The purpose of this sec-
tion is to identify short term incen-
tives and solutions to impediments in 
order to encourage use of the Marine 
Highway for freight and passengers. 

(b) Objectives. This section is aimed 
at increasing the use of the Marine 
Highways through the following pri-
mary objectives: 

(1) Encourage the integration of Ma-
rine Highways in transportation plans 
at the State, regional, local and Tribal 
levels. 

(2) Develop short term incentives 
aimed at expanding existing or starting 
new Marine Highway operations. 

(3) Identify and seek solutions to im-
pediments to the Marine Highway. 

(c) Federal, State, Local, Regional and 
Tribal Transportation Planning. The De-
partment will coordinate with Federal, 
State, local and Tribal governments 
and Metropolitan Planning Organiza-
tions to develop strategies to encour-
age the use of America’s Marine High-
ways for transportation of passengers 
and cargo. The Department will: 

(1) Work with these entities to assess 
plans and develop strategies, where ap-
propriate, to incorporate Marine High-
way transportation, including ferries, 
and other marine transportation solu-
tions for regional and interstate trans-
port of freight and passengers in their 
statewide and metropolitan transpor-
tation plans. 

(2) Facilitate groups of States and 
multi-State transportation entities to 
determine how Marine Highway trans-
portation can address traffic delays, 
bottlenecks, and other interstate 
transportation challenges to their mu-
tual benefit. 

(3) Identify other Federal agencies 
that have jurisdiction over the project, 
or which currently provide funding for 
components of the project, in order to 
determine the extent to which those 
agencies should be consulted with and 
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invited to assist in the coordination 
process. 

(4) Consult with Federal Highway Ad-
ministration, Federal Motor Carrier 
Safety Administration, Federal Rail-
road Administration, Federal Transit 
Administration and other entities 
within DOT, as appropriate, for support 
and to evaluate costs and benefits of 
proposed Marine Highway Corridors 
and Projects. 

(d) Short-Term Incentives. The Depart-
ment will develop proposed short-term 
incentives to encourage the use, initi-
ation, or expansion of Marine Highway 
services in consultation with shippers 
and other participants in transpor-
tation logistics, and government enti-
ties, as appropriate. 

(e) Impediments and Solutions. The De-
partment will either establish a board, 
or modify an existing body, in accord-
ance with the Federal Advisory Com-
mittee Act (FACA), whose role is to 
identify impediments that hinder effec-
tive use of the Marine Highways and 
recommend solutions. The Board will 
meet regularly and report its findings 
and recommended solutions to the 
Maritime Administrator. Board mem-
bership will include, among others, rep-
resentation by Federal Departments 
and Agencies, State Departments of 
Transportation, Metropolitan Planning 
Organizations and other local public 

entities including Tribal governments 
and private sector stakeholders. The 
Department will take actions, as ap-
propriate, to address impediments to 
the Marine Highways. 

§ 393.6 Research on Marine Highway 
Transportation. 

(a) Summary. The Department will 
work in consultation with the Environ-
mental Protection Agency and other 
entities as appropriate, within the lim-
its of available resources, to conduct 
research in support of America’s Ma-
rine Highway or in direct support of 
designated Marine Highway Corridors 
and Projects. 

(b) Objectives. The primary objectives 
of selected research Projects are to: 

(1) Identify and quantify environ-
mental and transportation-related ben-
efits that can be derived from utiliza-
tion of the Marine Highways as com-
pared to other modes of surface trans-
portation. 

(2) Identify existing or emerging 
technology, vessel design, and other 
improvements that would reduce emis-
sions, increase fuel economy, and lower 
costs of Marine Highway transpor-
tation and increase the efficiency of 
intermodal transfers. 
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