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(b) Burden of proof. The burden of 
proof shall be (1) upon an applicant for 
any form of government aid or grant; 
and (2) upon a proponent for the 
issuance of any rule or order within the 
jurisdiction of the Administration. The 
burden of going forward with rebuttal 
evidence in proceedings involving mat-
ters under paragraphs (b) (1) and (2) of 
this section shall fall upon opposing in-
tervenors. Whenever an intervenor is 
permitted by the presiding officer to 
raise or advance a new issue in the pro-
ceeding, the burden of proof as to such 
issue shall fall upon such intervenor. If 
the burden of proof is met as to such 
new issue, the other parties shall have 
the burden of going forward with rebut-
tal evidence in such regard. 

(c) Requirement for submission of cor-
rected copies of exhibits. Each party 
shall present three fully corrected cop-
ies of its exhibits to be offered in evi-
dence, one for the docket and two for 
the presiding officer. 

(d) Offer of exhibits in evidence. The 
exhibits and written testimony spon-
sored by each witness shall be offered 
in evidence at the close of his direct 
examination to the extent practicable. 
After ruling upon motions to strike 
they shall be received in evidence sub-
ject to cross-examination. The pre-
siding officer, in his discretion, may 
defer such ruling until after comple-
tion of cross-examination. 

(e)(1) Cross-examination. Cross-exam-
ination shall be limited to the scope of 
the direct examination and, except for 
Public Counsel and counsel for public 
bodies which have intervened as their 
interests may appear, to witnesses 
whose testimony is adverse to the 
party desiring to cross-examine—this 
being intended specifically to prohibit 
so-called ‘‘friendly cross-examination’’. 
Cross-examination, which is not nec-
essary to test the truth and complete-
ness of the direct testimony and exhib-
its, will not be permitted. 

(2) Re-cross-examination. Second 
rounds of cross-examination normally 
will not be permitted unless it is nec-
essary to cover new matters raised by 
a subsequent examination. Cross-exam-
ination of any particular witness shall 
be limited to one attorney for each 
party and shall not include subjects 

which are not germane to the interest 
represented by the cross-examiner. 

(f) Oral motions. Oral presentation on 
any motion or objection shall be lim-
ited to the party or parties making the 
motion or objection and the party or 
parties against which the motion or ob-
jection is directed and Public Counsel. 
Such presentation shall also be limited 
to one attorney for each party. 

(g) Official notice; public document 
items. Whenever there is offered (in 
whole or in part) a public document, 
such as an official report, decision, 
opinion, or published scientific or eco-
nomic statistical data issued by any of 
the executive departments (or their 
subdivisions), legislative agencies or 
committees, or administrative agen-
cies of the Federal Government (in-
cluding Government-owned corpora-
tions), or a similar document issued by 
a State or its agencies, and such docu-
ment (or part thereof) has been shown 
by the offerer to be reasonably avail-
able to the public, such document need 
not be produced or marked for identi-
fication, but may be offered for official 
notice as a public document item by 
specifying the document or relevant 
part thereof. 

(h) Oral argument at hearings. A re-
quest for oral argument at the close of 
testimony will be granted or denied by 
the presiding officer in his discretion. 

§ 201.133 Appeal from ruling of pre-
siding officer. 

Rulings of presiding officers may not 
be appealed prior to, or during the 
course of, the hearing except where the 
presiding officer has granted a Motion 
for Summary Disposition under sub-
part I of this part, or in extraordinary 
circumstances where prompt decision 
by the Administration is necessary to 
prevent unusual delay, expense, or det-
riment to the public interest, in which 
instances the matter shall be referred 
forthwith by the presiding officer to 
the Administration. Any such appeal 
shall be filed within fifteen (15) days 
from the date of the ruling by the pre-
siding officer. 

§ 201.134 Separation of functions. 
The separation of functions as re-

quired by section 5(c) of the Adminis-
trative Procedure Act shall be observed 

VerDate Sep<11>2014 09:21 Nov 03, 2014 Jkt 232205 PO 00000 Frm 00032 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT 31



23 

Maritime Administration, DOT § 201.142 

in adversary proceedings involving 
controverted factual issues arising 
under the regulations in this part. 

Subpart N—Evidence (Rule 14) 
§ 201.136 Evidence admissible. 

In any proceeding under the regula-
tions in this part all evidence which is 
relevant, material, reliable and pro-
bative, and not unduly repetitious or 
cumulative shall be admissible. Irrele-
vant and immaterial or unduly repeti-
tious or cumulative evidence shall be 
excluded. 

§ 201.137 Rights of parties as to pres-
entation of evidence. 

Every party shall have the right to 
present his case or defense by oral or 
documentary evidence, to submit re-
buttal evidence, and to conduct such 
cross-examination as may be required 
for a full and true disclosure of the 
facts. 

§ 201.138 Unsponsored written mate-
rial. 

(a) Material that may be deemed evi-
dence. Where a formal hearing is held, 
a party shall be afforded an oppor-
tunity to participate through submis-
sion of relevant, material, reliable and 
probative written evidence including 
official notice matters covered in 
§ 201.132(g): Provided, That such evi-
dence submitted by persons not present 
at the hearing will not be made a part 
of the record if opposed to by any party 
for good cause shown. 

(b) Material that may not be deemed 
evidence. Letters expressing views or 
urging action and other unsponsored 
written material in respect of matters 
embraced in, or related to, a formal 
hearing will be placed in the cor-
respondence section of the docket of 
the proceeding. These data are not to 
be deemed part of the evidence or part 
of the record in the material unless 
sponsored at the public hearing by an 
authenticating and supporting witness. 

§ 201.139 Documents containing mat-
ter both material and not material. 

Where written matter offered in evi-
dence is embraced in a document con-
taining other matter which is not in-
tended to be offered in evidence, the 

party offering shall present the origi-
nal document to all parties at the hear-
ing for their inspection, and shall offer 
a true copy of the matter which is to 
be introduced unless the presiding offi-
cer determines that the matter is short 
enough to be read into the record. Op-
posing parties shall be afforded an op-
portunity to introduce in evidence, or 
by stipulations other portions of the 
original document which are material 
and relevant. 

§ 201.140 Records in other pro-
ceedings. 

When any portion of the record be-
fore the Administration in any pro-
ceeding other than the one being heard 
is offered in evidence, a true copy of 
such portion shall be presented for the 
record in the form of an exhibit unless 
the parties represented at the hearing 
stipulate upon the record that such 
portion may be incorporated by ref-
erence. 

§ 201.141 Stipulations. 

The parties may, by stipulation in 
writing filed at the prehearing con-
ference, or by written or oral stipula-
tion presented at the hearing or by 
written stipulation subsequent to the 
hearing, agree upon any facts involved 
in the proceeding and include them in 
the record with the consent of the pre-
siding officer. Proposed written stipu-
lations shall be subscribed by the spon-
sors and served upon all parties of 
record. Only upon acceptance by all 
parties to the proceeding may a stipu-
lation be noted for the record or re-
ceived as evidence. 

§ 201.142 Further evidence required by 
presiding officer during hearing. 

At any time during the hearing the 
presiding officer may call for the pro-
duction of further relevant and mate-
rial evidence, reports, studies, and 
analyses upon any issue, and require 
such evidence, where available, to be 
presented by the party or parties con-
cerned, either at the hearing or ad-
journment thereof in accordance with 
§ 201.132(b). Such material shall be re-
ceived subject to appropriate motions, 
cross-examination and/or rebuttal. If a 
witness refuses to testify or produce 
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