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defined well enough to permit develop-
ment of estimates within which the 
contractor can be expected to complete 
the work. 

(4) The term form shall not be used 
unless the contractor is obligated by 
the contract to provide a specific level 
of effort within a definite time period. 

[48 FR 42219, Sept. 19, 1983, as amended at 50 
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 60 FR 37777, July 21, 1995; 62 FR 236, Jan. 
2, 1997; 63 FR 34073, June 22, 1998] 

16.307 Contract clauses. 
(a)(1) The contracting officer shall 

insert the clause at 52.216–7, Allowable 
Cost and Payment, in solicitations and 
contracts when a cost-reimbursement 
contract or a time-and-materials con-
tract (other than a contract for a com-
mercial item) is contemplated. If the 
contract is a time-and-materials con-
tract, the clause at 52.216–7 applies in 
conjunction with the clause at 52.232–7, 
but only to the portion of the contract 
that provides for reimbursement of ma-
terials (as defined in the clause at 
52.232–7) at actual cost. Further, the 
clause at 52.216–7 does not apply to 
labor-hour contracts. 

(2) If the contract is a construction 
contract and contains the clause at 
52.232–27, Prompt Payment for Con-
struction Contracts, the contracting 
officer shall use the clause at 52.216–7 
with its Alternate I. 

(3) If the contract is with an edu-
cational institution, the contracting 
officer shall use the clause at 52.216–7 
with its Alternate II. 

(4) If the contract is with a State or 
local government, the contracting offi-
cer shall use the clause at 52.216–7 with 
its Alternate III. 

(5) If the contract is with a nonprofit 
organization other than an educational 
institution, a State or local govern-
ment, or a nonprofit organization ex-
empted under OMB Circular No. A–122, 
the contracting officer shall use the 
clause at 52.216–7 with its Alternate IV. 

(b) The contracting officer shall in-
sert the clause at 52.216–8, Fixed Fee, in 
solicitations and contracts when a 
cost-plus-fixed-fee contract (other than 
a construction contract) is con-
templated. 

(c) The contracting officer shall in-
sert the clause at 52.216–9, Fixed-Fee— 

Construction, in solicitations and con-
tracts when a cost-plus-fixed-fee con-
struction contract is contemplated. 

(d) The contracting officer shall in-
sert the clause at 52.216–10, Incentive 
Fee, in solicitations and contracts 
when a cost-plus-incentive-fee contract 
is contemplated. 

(e)(1) The contracting officer shall in-
sert the clause at 52.216–11, Cost Con-
tract—No Fee, in solicitations and con-
tracts when a cost-reimbursement con-
tract is contemplated that provides no 
fee and is not a cost-sharing contract. 

(2) If a cost-reimbursement research 
and development contract with an edu-
cational institution or a nonprofit or-
ganization that provides no fee or 
other payment above cost and is not a 
cost-sharing contract is contemplated, 
and if the contracting officer deter-
mines that withholding of a portion of 
allowable costs is not required, the 
contracting officer shall use the clause 
with its Alternate I. 

(f)(1) The contracting officer shall in-
sert the clause at 52.216–12, Cost-Shar-
ing Contract—No Fee, in solicitations 
and contracts when a cost-sharing con-
tract is contemplated. 

(2) If a cost-sharing research and de-
velopment contract with an edu-
cational institution or a nonprofit or-
ganization is contemplated, and if the 
contracting officer determines that 
withholding of a portion of allowable 
costs is not required, the contracting 
officer shall use the clause with its Al-
ternate I. 

(g) The contracting officer shall in-
sert the clause at 52.216–15, Predeter-
mined Indirect Cost Rates, in solicita-
tions and contracts when a cost-reim-
bursement research and development 
contract with an educational institu-
tion (see 42.705–3(b)) is contemplated 
and predetermined indirect cost rates 
are to be used. 

[48 FR 42219, Sept. 19, 1983, as amended at 50 
FR 23606, June 4, 1985; 61 FR 31622, June 20, 
1996; 61 FR 67419, Dec. 20, 1996; 71 FR 74664, 
Dec. 12, 2006; 72 FR 27384, May 15, 2007; 77 FR 
44061, July 26, 2012] 

Subpart 16.4—Incentive Contracts 
16.401 General. 

(a) Incentive contracts as described 
in this subpart are appropriate when a 

VerDate Sep<11>2014 08:59 Jan 07, 2015 Jkt 232212 PO 00000 Frm 00371 Fmt 8010 Sfmt 8010 Y:\SGML\232212.XXX 232212rlj
oh

ns
on

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



362 

48 CFR Ch. 1 (10–1–14 Edition) 16.401 

firm-fixed-price contract is not appro-
priate and the required supplies or 
services can be acquired at lower costs 
and, in certain instances, with im-
proved delivery or technical perform-
ance, by relating the amount of profit 
or fee payable under the contract to 
the contractor’s performance. Incen-
tive contracts are designed to obtain 
specific acquisition objectives by— 

(1) Establishing reasonable and at-
tainable targets that are clearly com-
municated to the contractor; and 

(2) Including appropriate incentive 
arrangements designed to (i) motivate 
contractor efforts that might not oth-
erwise be emphasized and (ii) discour-
age contractor inefficiency and waste. 

(b) When predetermined, formula- 
type incentives on technical perform-
ance or delivery are included, increases 
in profit or fee are provided only for 
achievement that surpasses the tar-
gets, and decreases are provided for to 
the extent that such targets are not 
met. The incentive increases or de-
creases are applied to performance tar-
gets rather than minimum perform-
ance requirements. 

(c) The two basic categories of incen-
tive contracts are fixed-price incentive 
contracts (see 16.403 and 16.404) and 
cost-reimbursement incentive con-
tracts (see 16.405). Since it is usually to 
the Government’s advantage for the 
contractor to assume substantial cost 
responsibility and an appropriate share 
of the cost risk, fixed-price incentive 
contracts are preferred when contract 
costs and performance requirements 
are reasonably certain. Cost-reim-
bursement incentive contracts are sub-
ject to the overall limitations in 16.301 
that apply to all cost-reimbursement 
contracts. 

(d) A determination and finding, 
signed by the head of the contracting 
activity, shall be completed for all 
incentive- and award-fee contracts jus-
tifying that the use of this type of con-
tract is in the best interest of the Gov-
ernment. This determination shall be 
documented in the contract file and, 
for award-fee contracts, shall address 
all of the suitability items in 
16.401(e)(1). 

(e) Award-fee contracts are a type of 
incentive contract. 

(1) Application. An award-fee contract 
is suitable for use when— 

(i) The work to be performed is such 
that it is neither feasible nor effective 
to devise predetermined objective in-
centive targets applicable to cost, 
schedule, and technical performance; 

(ii) The likelihood of meeting acqui-
sition objectives will be enhanced by 
using a contract that effectively moti-
vates the contractor toward excep-
tional performance and provides the 
Government with the flexibility to 
evaluate both actual performance and 
the conditions under which it was 
achieved; and 

(iii) Any additional administrative 
effort and cost required to monitor and 
evaluate performance are justified by 
the expected benefits as documented by 
a risk and cost benefit analysis to be 
included in the Determination and 
Findings referenced in 16.401(e)(5)(iii). 

(2) Award-fee amount. The amount of 
award fee earned shall be commensu-
rate with the contractor’s overall cost, 
schedule, and technical performance as 
measured against contract require-
ments in accordance with the criteria 
stated in the award-fee plan. Award fee 
shall not be earned if the contractor’s 
overall cost, schedule, and technical 
performance in the aggregate is below 
satisfactory. The basis for all award-fee 
determinations shall be documented in 
the contract file to include, at a min-
imum, a determination that overall 
cost, schedule and technical perform-
ance in the aggregate is or is not at a 
satisfactory level. This determination 
and the methodology for determining 
the award fee are unilateral decisions 
made solely at the discretion of the 
Government. 

(3) Award-fee plan. All contracts pro-
viding for award fees shall be supported 
by an award-fee plan that establishes 
the procedures for evaluating award fee 
and an Award-Fee Board for con-
ducting the award-fee evaluation. 
Award-fee plans shall— 

(i) Be approved by the FDO unless 
otherwise authorized by agency proce-
dures; 
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(ii) Identify the award-fee evaluation 
criteria and how they are linked to ac-
quisition objectives which shall be de-
fined in terms of contract cost, sched-
ule, and technical performance. Cri-
teria should motivate the contractor to 
enhance performance in the areas 
rated, but not at the expense of at least 
minimum acceptable performance in 
all other areas; 

(iii) Describe how the contractor’s 
performance will be measured against 
the award-fee evaluation criteria; 

(iv) Utilize the adjectival rating and 
associated description as well as the 
award-fee pool earned percentages 
shown below in Table 16–1. Contracting 
officers may supplement the adjectival 
rating description. The method used to 
determine the adjectival rating must 
be documented in the award-fee plan; 

TABLE 16–1 

Award-Fee Adjectival 
Rating 

Award-Fee Pool Avail-
able To Be Earned Description 

Excellent ...................... 91%—100% ................ Contractor has exceeded almost all of the significant award-fee criteria and 
has met overall cost, schedule, and technical performance requirements of 
the contract in the aggregate as defined and measured against the criteria 
in the award-fee plan for the award-fee evaluation period. 

Very Good ................... 76%—90% .................. Contractor has exceeded many of the significant award-fee criteria and has 
met overall cost, schedule, and technical performance requirements of the 
contract in the aggregate as defined and measured against the criteria in 
the award-fee plan for the award-fee evaluation period. 

Good ............................ 51%—75% .................. Contractor has exceeded some of the significant award-fee criteria and has 
met overall cost, schedule, and technical performance requirements of the 
contract in the aggregate as defined and measured against the criteria in 
the award-fee plan for the award-fee evaluation period. 

Satisfactory .................. No Greater Than 50% Contractor has met overall cost, schedule, and technical performance re-
quirements of the contract in the aggregate as defined and measured 
against the criteria in the award-fee plan for the award-fee evaluation pe-
riod. 

Unsatisfactory .............. 0% ............................... Contractor has failed to meet overall cost, schedule, and technical perform-
ance requirements of the contract in the aggregate as defined and meas-
ured against the criteria in the award-fee plan for the award-fee evaluation 
period. 

(v) Prohibit earning any award fee 
when a contractor’s overall cost, sched-
ule, and technical performance in the 
aggregate is below satisfactory; 

(vi) Provide for evaluation period(s) 
to be conducted at stated intervals dur-
ing the contract period of performance 
so that the contractor will periodically 
be informed of the quality of its per-
formance and the areas in which im-
provement is expected (e.g. six months, 
nine months, twelve months, or at spe-
cific milestones); and 

(vii) Define the total award-fee pool 
amount and how this amount is allo-
cated across each evaluation period. 

(4) Rollover of unearned award fee. The 
use of rollover of unearned award fee is 
prohibited. 

(5) Limitations. No award-fee contract 
shall be awarded unless— 

(i) All of the limitations in 16.301–3, 
that are applicable to cost-reimburse-
ment contracts only, are complied 
with; 

(ii) An award-fee plan is completed in 
accordance with the requirements in 
16.401(e)(3); and 

(iii) A determination and finding is 
completed in accordance with 16.401(d) 
addressing all of the suitability items 
in 16.401(e)(1). 

(f) Incentive- and Award-Fee Data Col-
lection and Analysis. Each agency shall 
collect relevant data on award fee and 
incentive fees paid to contractors and 
include performance measures to 
evaluate such data on a regular basis 
to determine effectiveness of award 
and incentive fees as a tool for improv-
ing contractor performance and achiev-
ing desired program outcomes. This in-
formation should be considered as part 
of the acquisition planning process (see 
7.105) in determining the appropriate 
type of contract to be utilized for fu-
ture acquisitions. 
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(g) Incentive- and Award-Fee Best 
Practices. Each agency head shall pro-
vide mechanisms for sharing proven in-
centive strategies for the acquisition of 
different types of products and services 
among contracting and program man-
agement officials. 

[48 FR 42219, Sept. 19, 1983, as amended at 62 
FR 12695, Mar. 17, 1997; 74 FR 52858, Oct. 14, 
2009; 75 FR 60263, Sept. 29, 2010] 

16.402 Application of predetermined, 
formula-type incentives. 

16.402–1 Cost incentives. 
(a) Most incentive contracts include 

only cost incentives, which take the 
form of a profit or fee adjustment for-
mula and are intended to motivate the 
contractor to effectively manage costs. 
No incentive contract may provide for 
other incentives without also providing 
a cost incentive (or constraint). 

(b) Except for award-fee contracts 
(see 16.404 and 16.401 (e)), incentive con-
tracts include a target cost, a target 
profit or fee, and a profit or fee adjust-
ment formula that (within the con-
straints of a price ceiling or minimum 
and maximum fee) provides that— 

(1) Actual cost that meets the target 
will result in the target profit or fee; 

(2) Actual cost that exceeds the tar-
get will result in downward adjustment 
of target profit or fee; and 

(3) Actual cost that is below the tar-
get will result in upward adjustment of 
target profit or fee. 

[48 FR 42219, Sept. 19, 1983, as amended at 62 
FR 12696, Mar. 17, 1997; 62 FR 51379, Oct. 1, 
1997; 74 FR 52859, Oct. 14, 2009] 

16.402–2 Performance incentives. 
(a) Performance incentives may be 

considered in connection with specific 
product characteristics (e.g., a missile 
range, an aircraft speed, an engine 
thrust, or a vehicle maneuverability) 
or other specific elements of the con-
tractor’s performance. These incen-
tives should be designed to relate profit 
or fee to results achieved by the con-
tractor, compared with specified tar-
gets. 

(b) To the maximum extent prac-
ticable, positive and negative perform-
ance incentives shall be considered in 
connection with service contracts for 
performance of objectively measurable 

tasks when quality of performance is 
critical and incentives are likely to 
motivate the contractor. 

(c) Technical performance incentives 
may be particularly appropriate in 
major systems contracts, both in devel-
opment (when performance objectives 
are known and the fabrication of proto-
types for test and evaluation is re-
quired) and in production (if improved 
performance is attainable and highly 
desirable to the Government). 

(d) Technical performance incentives 
may involve a variety of specific char-
acteristics that contribute to the over-
all performance of the end item. Ac-
cordingly, the incentives on individual 
technical characteristics must be bal-
anced so that no one of them is exag-
gerated to the detriment of the overall 
performance of the end item. 

(e) Performance tests and/or assess-
ments of work performance are gen-
erally essential in order to determine 
the degree of attainment of perform-
ance targets. Therefore, the contract 
must be as specific as possible in estab-
lishing test criteria (such as testing 
conditions, instrumentation precision, 
and data interpretation) and perform-
ance standards (such as the quality lev-
els of services to be provided). 

(f) Because performance incentives 
present complex problems in contract 
administration, the contracting officer 
should negotiate them in full coordina-
tion with Government engineering and 
pricing specialists. 

(g) It is essential that the Govern-
ment and contractor agree explicitly 
on the effect that contract changes 
(e.g., pursuant to the Changes clause) 
will have on performance incentives. 

(h) The contracting officer must ex-
ercise care, in establishing perform-
ance criteria, to recognize that the 
contractor should not be rewarded or 
penalized for attainments of Govern-
ment-furnished components. 

[48 FR 42219, Sept. 19, 1983, as amended at 62 
FR 44815, Aug. 22, 1997] 

16.402–3 Delivery incentives. 
(a) Delivery incentives should be con-

sidered when improvement from a re-
quired delivery schedule is a signifi-
cant Government objective. It is im-
portant to determine the Government’s 
primary objectives in a given contract 
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