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(2) The respective roles of executive
agencies and the Small Business Ad-
ministration (SBA) in implementing
the programs;

(3) Setting acquisitions aside for ex-
clusive competitive participation by
small business, 8(a) business develop-
ment participants, HUBZone small
business concerns, service-disabled vet-
eran-owned small business concerns,
and economically disadvantaged
women-owned small business concerns
and women-owned small business con-
cerns eligible under the Women-Owned
Small Business Program;

(4) The certificate of competency pro-
gram;

(6) The subcontracting assistance
program;

(6) The ‘‘8(a)” business development
program (hereafter referred to as 8(a)
program), under which agencies con-
tract with the SBA for goods or serv-
ices to be furnished under a sub-
contract by a small disadvantaged
business concern;

(7) The use of women-owned small
business concerns;

(8) The use of a price evaluation ad-
justment for small disadvantaged busi-
ness concerns, and the use of a price
evaluation preference for HUBZone
small business concerns;

(9) The Small Disadvantaged Busi-
ness Participation Program;

(10) [Reserved]

(11) The use of veteran-owned small
business concerns; and

(12) Sole source awards to HUBZone
small business and service-disabled
veteran-owned small business concerns.

(b) This part, except for subpart 19.6,
applies only in the United States or its
outlying areas. Subpart 19.6 applies
worldwide.

[48 FR 42240, Sept. 19, 1983, as amended at 59
FR 64785, Dec. 15, 1994; 59 FR 67036, Dec. 28,
1994; 63 FR 35721, June 30, 1998; 63 FR 36122,
July 1, 1998; 63 FR 70268, Dec. 18, 1998; 64 FR
10536, Mar. 4, 1999; 656 FR 60544, Oct. 11, 2000;
68 FR 28081, May 22, 2003; 69 FR 25276, May 5,
2004; 71 FR 220, Jan. 3, 2006; 75 FR 77729, Dec.
13, 2010; 76 FR 18309, Apr. 1, 2011; 79 FR 24202,
Apr. 29, 2014]

19.001 Definitions.

As used in this part—

Concern means any business entity
organized for profit (even if its owner-
ship is in the hands of a nonprofit enti-
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ty) with a place of business located in
the United States or its outlying areas
and that makes a significant contribu-
tion to the U.S. economy through pay-
ment of taxes and/or use of American
products, material and/or labor, etc.
“Concern’ includes but is not limited
to an individual, partnership, corpora-
tion, joint venture, association, or co-
operative. For the purpose of making
affiliation findings (see 19.101), include
any business entity, whether organized
for profit or not, and any foreign busi-
ness entity, i.e., any entity located out-
side the United States and its outlying
areas.

Fair market price means a price based
on reasonable costs under normal com-
petitive conditions and not on lowest
possible cost (see 19.202-6).

Industry means all concerns pri-
marily engaged in similar lines of ac-
tivity, as listed and described in the
North American Industry Classifica-
tion system (NAICS) manual.

Nonmanufacturer rule means that a
contractor under a small business set-
aside or 8(a) contract shall be a small
business under the applicable size
standard and shall provide either its
own produce or that of another domes-
tic small business manufacturing or
processing concern (see 13 CFR 121.406).

[61 FR 2650, Jan. 17, 1986]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting 19.001, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

As used in this subpart—

Affiliates. Business concerns are af-
filiates of each other if, directly or in-
directly, either one controls or has the
power to control the other, or another
concern controls or has the power to
control both. In determining whether
affiliation exists, consideration is
given to all appropriate factors includ-
ing common ownership, common man-
agement, and contractual relation-
ships; provided, that restraints imposed
by a franchise agreement are not con-
sidered in determining whether the
franchisor controls or has the power to
control the franchisee, if the franchisee
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has the right to profit from its effort,
commensurate with ownership, and
bears the risk of loss or failure. Any
business entity may be found to be an
affiliate, whether or not it is organized
for profit or located in the United
States or its outlying areas.

(1) Nature of control. Every business
concern is considered as having one or
more parties who directly or indirectly
control or have the power to control it.
Control may be affirmative or negative
and it is immaterial whether it is exer-
cised so long as the power to control
exists.

(2) Meaning of party or parties. The
term party or parties includes, but is
not limited to, two or more persons
with an identity of interest such as
members of the same family or persons
with common investments in more
than one concern. In determining who
controls or has the power to control a
concern, persons with an identity of in-
terest may be treated as though they
were one person.

(3) Control through stock ownership. (i)
A party is considered to control or
have the power to control a concern, if
the party controls or has the power to
control 50 percent or more of the con-
cern’s voting stock.

(ii) A party is considered to control
or have the power to control a concern,
even though the party owns, controls,
or has the power to control less than 50
percent of the concern’s voting stock,
if the block of stock the party owns,
controls, or has the power to control is
large, as compared with any other out-
standing block of stock. If two or more
parties each owns, controls, or has the
power to control, less than 50 percent
of the voting stock of a concern, and
such minority block is equal or sub-
stantially equal in size, and large as
compared with any other block out-
standing, there is a presumption that
each such party controls or has the
power to control such concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
power to control, in fact, does not
exist.

(iii) If a concern’s voting stock is dis-
tributed other than as described above,
its management (officers and directors)
is deemed to be in control of such con-
cern.

19.101

(4) Stock options and convertible deben-
tures. Stock options and convertible de-
bentures exercisable at the time or
within a relatively short time after a
size determination and agreements to
merge in the future, are considered as
having a present effect on the power to
control the concern. Therefore, in mak-
ing a size determination, such options,
debentures, and agreements are treated
as though the rights held thereunder
had been exercised.

(5) Voting trusts. If the purpose of a
voting trust, or similar agreement, is
to separate voting power from bene-
ficial ownership of voting stock for the
purpose of shifting control of or the
power to control a concern in order
that such concern or another concern
may qualify as a small business within
the size regulations, such voting trust
shall not be considered valid for this
purpose regardless of whether it is or is
not valid within the appropriate juris-
diction. However, if a voting trust is
entered into for a legitimate purpose
other than that described above, and it
is valid within the appropriate jurisdic-
tion, it may be considered valid for the
purpose of a size determination, pro-
vided such consideration is determined
to be in the best interest of the small
business program.

(6) Control through common manage-
ment. A concern may be found as con-
trolling or having the power to control
another concern when one or more of
the following circumstances are found
to exist, and it is reasonable to con-
clude that under the circumstances,
such concern is directing or influ-
encing, or has the power to direct or
influence, the operation of such other
concern.

(i) Interlocking management. Officers,
directors, employees, or principal
stockholders of one concern serve as a
working majority of the board of direc-
tors or officers of another concern.

(i1) Common facilities. One concern
shares common office space and/or em-
ployees and/or other facilities with an-
other concern, particularly where such
concerns are in the same or related in-
dustry or field of operation, or where
such concerns were formerly affiliated.

(iii) Newly organized concern. Former
officers, directors, principal stock-
holders, and/or key employees of one
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concern organize a new concern in the
same or a related industry or field op-
eration, and serve as its officers, direc-
tors, principal stockholders, and/or key
employees, and one concern is fur-
nishing or will furnish the other con-
cern with subcontracts, financial or
technical assistance, and/or facilities,
whether for a fee or otherwise.

(7)) Control through contractual rela-
tionships—(i) Definition of a joint venture
for size determination purposes. A joint
venture for size determination pur-
poses is an association of persons or
concerns with interests in any degree
or proportion by way of contract, ex-
press or implied, consorting to engage
in and carry out a single specific busi-
ness venture for joint profit, for which
purpose they combine their efforts,
property, money, skill, or knowledge,
but not on a continuing or permanent
basis for conducting business gen-
erally. A joint venture is viewed as a
business entity in determining power
to control its management.

(A) For bundled requirements, apply
size standards for the requirement to
individual persons or concerns, not to
the combined assets, of the joint ven-
ture.

(B) For other than bundled require-
ments, apply size standards for the re-
quirement to individual persons or con-
cerns, not to the combined assets, of
the joint venture, if—

(I) A revenue-based size standard ap-
plies to the requirement and the esti-
mated contract value, including op-
tions, exceeds one-half the applicable
size standard; or

(2) An employee-based size standard
applies to the requirement and the es-
timated contract value, including op-
tions, exceeds $10 million.

(ii) HUBZone joint venture. A
HUBZone joint venture of two or more
HUBZone small business concerns may
submit an offer for a HUBZone con-
tract as long as each concern is small
under the size standard corresponding
to the NAICS code assigned to the con-
tract, provided one of the following
conditions apply:

(A) The aggregate total of the joint
venture is small under the size stand-
ard corresponding to the NAICS code
assigned to the contract.

48 CFR Ch. 1 (10-1-14 Edition)

(B) The aggregate total of the joint
venture is not small under the size
standard corresponding to the NAICS
code assigned to the contract and ei-
ther—

(I) For a revenue-based size standard,
the estimated contract value exceeds
half the size standard corresponding to
the NAICS code assigned to the con-
tract; or

(2) For an employee-based size stand-
ard, the estimated contract value ex-
ceeds $10 million.

(iii) Joint venture. Concerns submit-
ting offers on a particular acquisition
as joint ventures are considered as af-
filiated and controlling or having the
power to control each other with re-
gard to performance of the contract.
Moreover, an ostensible subcontractor
which is to perform primary or vital
requirements of a contract may have a
controlling role such to be considered a
joint venturer affiliated on the con-
tract with the prime contractor. A
joint venture affiliation finding is lim-
ited to particular contracts unless the
SBA size determination finds general
affiliation between the parties. The
rules governing 8(a) Program joint ven-
tures are described in 13 CFR 124.513.

(iv) Where a concern is not consid-
ered as being an affiliate of a concern
with which it is participating in a joint
venture, it is necessary, nevertheless,
in computing annual receipts, etc., for
the purpose of applying size standards,
to include such concern’s share of the
joint venture receipts (as distinguished
from its share of the profits of such
venture).

(v) Franchise and license agreements. If
a concern operates or is to operate
under a franchise (or a license) agree-
ment, the following policy is applica-
ble: In determining whether the
franchisor controls or has the power to
control and, therefore, is affiliated
with the franchisee, the restraints im-
posed on a franchisee by its franchise
agreement shall not be considered, pro-
vided that the franchisee has the right
to profit from its effort and the risk of
loss or failure, commensurate with
ownership. Even though a franchisee
may not be controlled by the
franchisor by virtue of the contractual
relationship between them, the
franchisee may be controlled by the
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franchisor or others through common
ownership or common management, in
which case they would be considered as
affiliated.

(vi) Size determination for teaming ar-
rangements. For size determination pur-
poses, apply the size standard tests in
(TH(1)(A) and (B) of this section when a
teaming arrangement of two or more
business concerns submits an offer, as
appropriate.

Annual receipts. (1) Annual receipts of
a concern which has been in business
for 3 or more complete fiscal years
means the annual average gross rev-
enue of the concern taken for the last
3 fiscal years. For the purpose of this
definition, gross revenue of the concern
includes revenues from sales of prod-
ucts and services, interest, rents, fees,
commissions and/or whatever other
sources derived, but less returns and
allowances, sales of fixed assets, inter-
affiliate transactions between a con-
cern and its domestic and foreign affili-
ates, and taxes collected for remit-
tance (and if due, remitted) to a third
party. Such revenues shall be measured
as entered on the regular books of ac-
count of the concern whether on a
cash, accrual, or other basis of ac-
counting acceptable to the U.S. Treas-
ury Department for the purpose of sup-
porting Federal income tax returns, ex-
cept when a change in accounting
method from cash to accrual or accrual
to cash has taken place during such 3-
year period, or when the completed
contract method has been used.

(i) In any case of a change in ac-
counting method from cash to accrual
or accrual to cash, revenues for such 3-
year period shall, prior to the calcula-
tion of the annual average, be restated
to the accrual method. In any case,
where the completed contract method
has been used to account for revenues
in such 3-year period, revenues must be
restated on an accrual basis using the
percentage of completion method.

(ii) In the case of a concern which
does not keep regular books of ac-
counts, but which is subject to U.S.
Federal income taxation, annual re-
ceipts shall be measured as reported, or
to be reported to the U.S. Treasury De-
partment, Internal Revenue Service,
for Federal income tax purposes, ex-
cept that any return based on a change

19.102

in accounting method or on the com-
pleted contract method of accounting
must be restated as provided for in the
preceding paragraphs.

(2) Annual receipts of a concern that
has been in business for less than 3
complete fiscal years means its total
receipts for the period it has been in
business, divided by the number of
weeks including fractions of a week
that it has been in business, and multi-
plied by 52. In calculating total re-
ceipts, the definitions and adjustments
related to a change of accounting
method and the completed contract
method of paragraph (1) of this defini-
tion, are applicable.

Number of employees is a measure of
the average employment of a business
concern and means its average employ-
ment, including the employees of its
domestic and foreign affiliates, based
on the number of persons employed on
a full-time, part-time, temporary, or
other basis during each of the pay peri-
ods of the preceding 12 months. If a
business has not been in existence for
12 months, number of employees means
the average employment of such con-
cern and its affiliates during the period
that such concern has been in existence
based on the number of persons em-
ployed during each of the pay periods
of the period that such concern has
been in business. If a business has ac-
quired an affiliate during the applica-
ble 12-month period, it is necessary, in
computing the applicant’s number of
employees, to include the affiliate’s
number of employees during the entire
period, rather than only its employees
during the period in which it has been
an affiliate. The employees of a former
affiliate are not included, even if such
concern had been an affiliate during a
portion of the period.

[61 FR 2650, Jan. 17, 1986, as amended at 64
FR 32743, June 17, 1999; 64 FR 72444, Dec. 27,
1999; 66 FR 46055, July 26, 2000; 66 FR 2129,
Jan. 10, 2001; 68 FR 28081, May 22, 2003; 75 FR
77729, Dec. 13, 2010]

19.102 Size standards.

(a)(1) The SBA establishes small
business size standards on an industry-
by-industry basis. (See 13 CFR Part
121). Small business size standards
matched to industry NAICS codes are
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