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Administrator, Wage and Hour Divi-
sion, within 60 days after completion of
the investigation, if—

(A) A contractor or subcontractor
underpaid by $1,000 or more;

(B) The contracting officer believes
that the violations are aggravated or
willful (or there is reason to believe
that the contractor has disregarded its
obligations to employees and sub-
contractors under the Construction
Wage Rate Requirements statute);

(C) The contractor or subcontractor
has not made restitution; or

(D) Future compliance has not been
assured.

(ii) If the Department of Labor ex-
pressly requested the investigation and
none of the conditions in paragraph
(d)(2)(1) of this subsection exist, submit
a summary report to the Adminis-
trator, Wage and Hour Division. The
report must include—

(A) A summary of any violations;

(B) The amount of restitution paid;

(C) The number of workers who re-
ceived restitution;

(D) The amount of liquidated dam-
ages assessed under the Contract Work
Hours and Safety Standards statute;

(BE) Corrective measures taken; and

(F) Any information that may be
necessary to review any recommenda-
tions for an appropriate adjustment in
liquidated damages.

(iii) If none of the conditions in para-
graphs (d)(2)(i) or (ii) of this subsection
are present, close the case and retain
the report in the appropriate contract
file.

(iv) If substantial evidence is found
that violations are willful and in viola-
tion of a criminal statute, (generally 18
U.S.C. 874 or 1001), forward the report
(supplemented if necessary) to the At-
torney General of the United States for
prosecution if the facts warrant. Notify
the Administrator, Wage and Hour Di-
vision, when the report is forwarded for
the Attorney General’s consideration.

(e) Department of Labor investigations.
The Department of Labor will furnish
the contracting officer an enforcement
report detailing violations found and
any corrective action taken by the con-
tractor, in investigations that dis-
close—

(1) Underpayments totaling $1,000 or
more;
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(2) Aggravated or willful violations
(or, when the contracting officer be-
lieves that the contractor has dis-
regarded its obligations to employees
and subcontractors under the Con-
struction Wage Rate Requirements
statute); or

(3) Potential assessment of liquidated
damages under the Contract Work
Hours and Safety Standards statute.

(f) Other investigations. The Depart-
ment of Labor will provide a letter
summarizing the findings of the inves-
tigation to the contracting officer for
all investigations that are not de-
scribed in paragraph (e) of this sub-
section.

[65 FR 46065, July 26, 2000, as amended at 79
FR 24204, Apr. 29, 2014]

22.406-9 Withholding from or suspen-
sion of contract payments.

(a) Withholding from contract pay-
ments. If the contracting officer be-
lieves a violation exists (see 22.406-8),
or upon request of the Department of
Labor, the contracting officer must
withhold from payments due the con-
tractor an amount equal to the esti-
mated wage underpayment and esti-
mated liquidated damages due the
United States under the Contract Work
Hours and Safety Standards statute.
(See 22.302.)

(1) If the contracting officer believes
a violation exists or upon request of
the Department of Labor, the con-
tracting officer must withhold funds
from any current Federal contract or
Federally assisted contract with the
same prime contractor that is subject
to either Construction Wage Rate Re-
quirements statute or Contract Work
Hours and Safety Standards statute re-
quirements.

(2) If a subsequent investigation con-
firms violations, the contracting offi-
cer must adjust the withholding as nec-
essary. However, if the Department of
Labor requested the withholding, the
contracting officer must not reduce or
release the withholding without writ-
ten approval of the Department of
Labor.

(3) Use withheld funds as provided in
paragraph (c) of this subsection to sat-
isfy assessed liquidated damages, and
unless the contractor makes restitu-
tion, validated wage underpayments.
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(b) Suspension of contract payments. If
a contractor or subcontractor fails or
refuses to comply with the labor stand-
ards clauses of the Construction Wage
Rate Requirements statute and related
statutes, the agency, upon its own ac-
tion or upon the written request of the
Department of Labor, must suspend
any further payment, advance, or guar-
antee of funds until the violations
cease or until the agency has withheld
sufficient funds to compensate employ-
ees for back wages, and to cover any
liquidated damages due.

(c) Disposition of contract payments
withheld or suspended—(1) Forwarding
wage underpayments to the Comptroller
General. Upon final administrative de-
termination, if the contractor or sub-
contractor has not made restitution,
the contracting officer must forward to
the appropriate disbursing office
Standard Form (SF) 1093, Schedule of
Withholdings Under the Construction
Wage Rate Requirements statute (40
U.S.C. chapter 31, subchapter IV) and/
or Contract Work Hours and Safety
Standards statute (40 U.S.C. chapter
37). Attach to the SF 1093 a list of the
name, social security number, and last
known address of each affected em-
ployee; the amount due each employee;
employee claims if feasible; and a brief
rationale for restitution. Also, the con-
tracting officer must indicate if res-
titution was not made because the em-
ployee could not be located. The Gov-
ernment may assist underpaid employ-
ees in preparation of their claims. The
disbursing office must submit the SF
1093 with attached additional data and
the funds withheld (by check) to the
Comptroller General (Claims Section).

(2) Returning of withheld funds to con-
tractor. When funds withheld exceed the
amount required to satisfy validated
wage underpayments and assessed lig-
uidated damages, return the funds to
the contractor.

(38) Limitation on forwarding or return-
ing funds. If the Department of Labor
requested the withholding or if the
findings are disputed (see 22.406-10(e)),
the contracting officer must not for-
ward the funds to the Comptroller Gen-
eral, or return them to the contractor
without approval by the Department of
Labor.

22.406-10

(4) Liquidated damages. Upon final ad-
ministrative determination, the con-
tracting officer must dispose of funds
withheld or collected for liquidated
damages in accordance with agency
procedures.

[656 FR 46066, July 26, 2000, as amended at 70
FR 33667, June 8, 2005; 79 FR 24204, Apr. 29,
2014]

22.406-10 Disposition of disputes con-
cerning construction contract labor
standards enforcement.

(a) The areas of possible differences
of opinion between contracting officers
and contractors in construction con-
tract labor standards enforcement in-
clude—

(1) Misclassification of workers;

(2) Hours of work;

(3) Wage rates and payment;

(4) Payment of overtime;

(5) Withholding practices; and

(6) The applicability of the labor
standards requirements under varying
circumstances.

(b) Generally, these differences are
settled administratively at the project
level by the contracting agency. If nec-
essary, these differences may be settled
with assistance from the Department
of Liabor.

(c) When requesting the contractor to
take corrective action in labor viola-
tion cases, the contracting officer shall
inform the contractor of the following:

(1) Disputes concerning the Ilabor
standards requirements of the contract
are handled under the contract clause
at 52.222-14, Disputes Concerning Labor
Standards, and not under the clause at
52.233-1, Disputes.

(2) The contractor may appeal the
contracting officer’s findings or part
thereof by furnishing the contracting
officer a complete statement of the
reasons for the disagreement with the
findings.

(d) The contracting officer shall
promptly transmit the contracting of-
ficer’s findings and the contractor’s
statement to the Administrator, Wage
and Hour Division.

(e) The Administrator, Wage and
Hour Division, will respond directly to
the contractor or subcontractor, with a
copy to the contracting agency. The
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