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(g) If a separate special account is
not required; e.g., advance payment by
a letter of credit, an agency may re-
quire a special account for an indi-
vidual case, or classes of cases, if the
circumstances warrant.

[48 FR 42328, Sept. 19, 1983, as amended at 66
FR 2138, Jan. 10, 2001]

32.410 Findings, determination, and
authorization.

(a) BEach determination concerning
advance payments shall be supported
by written findings (see
32.402(c)(1)(iii)).

(b) The following is an example of the
format and text of findings, determina-
tion, and authorization with alter-
native words, phrases, and paragraphs
to be selected to conform to the cir-
cumstances involved:

FINDINGS, DETERMINATION, AND
AUTHORIZATION FOR ADVANCE PAYMENTS

FINDINGS

(a) The undersigned hereby finds that:

(1) The [insert the name of the con-
tracting activity] and [insert the name
of the contractor] (have entered) (propose to
enter) into (negotiated) (sealed bid) Contract
No.  , dated

[Summarize the specific facts and significant
circumstances concerning the contract and the
contractor, that, together with the other find-
ings, will clearly support the determination
below.]

(2) Advance payments (in an amount not to
exceed $ at any time outstanding) (in
an aggregate amount not exceeding $ s
less the aggregate amounts repaid, or with-
drawn by the Government) are required by
the Contractor to perform under the con-
tract. The amount does not exceed the un-
paid contract price or the estimated interim
cash needs arising during the reimbursement
cycle.

(3) The advance payments are necessary for
prompt, efficient contract performance that
will benefit the Government.

(4) The proposed advance payment clause
provides for security for the protection of
the Government. The clause requires that all
payments will be desposited in a special ac-
count at the Contractor’s financial institu-
tion and that the Government will have a
paramount lien on (i) the credit balance in
the special account, (ii) any supplies con-
tracted for, and (iii) any material or other
property acquired for performance of the
contract. [Insert the following, if applicable
(The Contractor’s financial management sys-
tem provides for effective control over and
accountability for all Federal funds under

32.410

governing regulations of the Treasury De-
partment.) (An advance payment bond is re-
quired.)] This security is considered ade-
quate.

(5) Advance payments are the only ade-
quate means of financing available to the
Contractor, and the amount designated in (2)
above is based, to the extent possible, on the
use of the Contractor’s own working capital
in performing the contract.

[Insert paragraph (6), (7), or (8), as applica-
ble].

(6) The Contractor is a nonprofit (edu-
cational) (and) (research) institution, and
the contract is for (experimental) (,) (re-
search and development) work.

(7) The contract is solely for the manage-
ment and operation of a Government-owned
plant.

(8) The following unusual facts and cir-
cumstances favor making advance payments
to the Contractor without interest:

[List the pertinent facts and circumstances.]

DETERMINATION

(b) Based on the findings in (a) above, the
undersigned determined that the making of
the proposed advance payments, (with inter-
est at the rate of  [Insert the interest rate
computed in accordance with 32.407] percent on
the daily unliquidated balance of the ad-
vance payments,) (without interest, except
as provided by the proposed advance pay-
ment clause,) (is in the public interest) (will
facilitate the national defense).

AUTHORIZATION

(c) The advance payments, of which (the
amount at any time outstanding) (the aggre-
gate amount, less the aggregate amounts re-
paid, or withdrawn by the Government),
shall not exceed § , are hereby authorized
under (41 U.S.C. chapter 45, Contract Financ-
ing) (10 U.S.C. 2307) (the Extraordinary Con-
tracting Authority of Government Agencies
in Connection with National Defense Func-
tions (50 U.S.C. 1431-1435) and Executive
Order No. 10789 of November 14, 1958 (3 CFR
1958 Supp. pp. 72-74)) [or, if other, cite appro-
priate authority] on (terms substantially as
contained in the proposed advance payment
clause, a copy (an outline) of which is an-
nexed to this authorization) (the following
terms:) [Insert the appropriate terms.]

(All prior authorizations for advance pay-
ments under Contract No. are super-
seded.)

(Signature)

(Name typed)

(Title of authorized official)

[Each Findings, Determination, and Author-
ization shall be individually prepared to fit the
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particular circumstances at hand. Subpara-
graphs (a)(1), (2), (3) and (4) and paragraphs
(b) and (c) shall be used in each case. If the
contract is (a) for experimental, developmental,
or research work and with a monprofit edu-
cational or research institution, or (b) only for
management and operation of a Government-
owned plant, subparagraph (a)(5) should not be
included. If the advance payment is to be made
without interest to the contractor, include sub-
paragraph (a)6), (7), or (8). If any advance
payments have previously been authorized for
the contract, include the final sentence of para-
graph (c). The alternate parenthetical wording
or other modifications may be used as appro-
priate. The paragraphs actually used shall be
renumbered sequentially].

[48 FR 42328, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 66 FR 2138, Jan. 10, 2001; 79 FR 24211,
Apr. 29, 2014]

32.411 Agreement for special account
at a financial institution.

The contracting officer must use sub-
stantially the following form of agree-
ment for a special account for advance
payments:

Agreement for Special Account

This agreement is entered into this
day of , 20, between the
United States of America (the Government),
represented by the Contracting Officer exe-
cuting this agreement, [Insert the
name of the Contractor], a [Insert the
name of the State of incorporation] corporation
(the Contractor), and , a financial in-

stitution operating under the laws of
) , located at (the financial in-
stitution).
Recitals
(a) Under date of , 20 , the Gov-

ernment and the Contractor entered into
Contract No.  , or a related supplemental
agreement, providing for advance payments
to the Contractor. A copy of the advance
payment terms was furnished to the finan-
cial institution.

(b) The contract or supplemental agree-
ment requires that amounts advanced to the
Contractor be deposited separate from the
Contractor’s general or other funds, in a Spe-
cial Account at a member bank of the Fed-
eral Reserve System, any ‘‘insured” bank
within the meaning of the Act creating the
Federal Deposit Insurance Corporation (12
U.S.C. 1811), or a credit union insured by the
National Credit Union Administration. The
parties agree to deposit the amounts with
the financial institution, which meets the re-
quirement.

(c) This Special Account is designated
‘¢ [Insert the Contractor’s name],

48 CFR Ch. 1 (10-1-14 Edition)

[Insert the name of the Govermment
agency] Special Account.”

Covenants

In consideration of the foregoing, and for
other good and valuable considerations, the
parties agree to the following conditions:

(a) The Government shall have a lien on
the credit balance in the account to secure
the repayment of all advance payments
made to the Contractor. The lien is para-
mount to any lien or claim of the financial
institution regarding the account.

(b) The financial institution is bound by
the terms of the contract relating to the de-
posit and withdrawal of funds in the Special
Account, but is not responsible for the appli-
cation of funds withdrawn from the account.
The financial institution shall act on written
directions from the Contracting Officer, the
administering office, or a duly authorized
representative of either. The financial insti-
tution is not liable to any party to this
agreement for any action that complies with
the written directions. Any written direc-
tions received by the financial institution
through the Contracting Officer on
[Insert the name of the agency] stationery and
purporting to be signed by, or by the direc-
tion of or duly authorized represent-
ative, shall be, as far as the rights, duties,
and liabilities of the financial institution are
concerned, considered as being properly
issued and filed with the financial institu-
tion by the [Insert the name of the
agency].

(c) The Government, or its authorized rep-
resentatives, shall have access to the books
and records maintained by the financial in-
stitution regarding the Special Account at
all reasonable times and for all reasonable
purposes, including (but not limited to), the
inspection or copying of the books and
records and any and all pertinent memo-
randa, checks, correspondence, or docu-
ments. The financial institution shall pre-
serve the books and records for a period of 6
yvears after the closing of this Special Ac-
count.

(d) In the event of the service of any writ
of attachment, levy of execution, or com-
mencement of garnishment proceedings re-
garding the Special Account, the financial
institution will promptly notify
[Insert the name of the administering office].

(e) While this Special Account exists, the
financial institution shall inform the Gov-
ernment each month of the financial institu-
tion’s published prime interest rate and
changes to the rate during the month. The
financial institution shall give this informa-
tion to the Contracting Officer on the last
business day of the month. [This covenant will
not be included in the Special Account Agree-
ments covering interest-free advance payments.]
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