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Federal Acquisition Regulation 36.205 

36.202 Specifications. 

(a) Construction specifications shall 
conform to the requirements in part 11 
of this regulation. 

(b) Whenever possible, contracting 
officers shall ensure that references in 
specifications are to widely recognized 
standards or specifications promul-
gated by governments, industries, or 
technical societies. 

(c) When brand name or equal descrip-
tions are necessary, specifications 
must clearly identify and describe the 
particular physical, functional, or 
other characteristics of the brand- 
name items which are considered es-
sential to satisfying the requirement. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16, 
2001; 74 FR 34207, July 14, 2009] 

36.203 Government estimate of con-
struction costs. 

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting 
officer at the earliest practicable time 
for each proposed contract and for each 
contract modification anticipated to 
exceed the simplified acquisition 
threshold. The contracting officer may 
require an estimate when the cost of 
required work is not anticipated to ex-
ceed the simplified acquisition thresh-
old. The estimate shall be prepared in 
as much detail as though the Govern-
ment were competing for award. 

(b) When two-step sealed bidding is 
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized. 

(c) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
figures in the Government estimate, 
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the 
Government’s estimate shall not be 

disclosed except as permitted by agen-
cy regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 44829, Aug. 22, 1997; 71 FR 57368, 
Sept. 28, 2006] 

36.204 Disclosure of the magnitude of 
construction projects. 

Advance notices and solicitations 
shall state the magnitude of the re-
quirement in terms of physical charac-
teristics and estimated price range. In 
no event shall the statement of mag-
nitude disclose the Government’s esti-
mate. Therefore, the estimated price 
should be described in terms of one of 
the following price ranges: 

(a) Less than $25,000. 
(b) Between $25,000 and $100,000. 
(c) Between $100,000 and $250,000. 
(d) Between $250,000 and $500,000. 
(e) Between $500,000 and $1,000,000. 
(f) Between $1,000,000 and $5,000,000. 
(g) Between $5,000,000 and $10,000,000. 
(h) More than $10,000,000. 

36.205 Statutory cost limitations. 
(a) Contracts for construction shall 

not be awarded at a cost to the Govern-
ment— 

(1) In excess of statutory cost limita-
tions, unless applicable limitations can 
be and are waived in writing for the 
particular contract; or 

(2) Which, with allowances for Gov-
ernment-imposed contingencies and 
overhead, exceeds the statutory au-
thorization. 

(b) Solicitations containing one or 
more items subject to statutory cost 
limitations shall state (1) the applica-
ble cost limitation for each affected 
item in a separate schedule; (2) that an 
offer which does not contain sepa-
rately-priced schedules will not be con-
sidered; and (3) that the price on each 
schedule shall include an approximate 
apportionment of all estimated direct 
costs, allocable indirect costs, and 
profit. 

(c) The Government shall reject an 
offer if its prices exceed applicable 
statutory limitations, unless laws or 
agency procedures provide pertinent 
exemptions. However, if it is in the 
Government’s interest, the contracting 
officer may include a provision in the 
solicitation which permits the award of 
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separate contracts for individual items 
whose prices are within or not subject 
to applicable statutory limitations. 

(d) The Government shall also reject 
an offer if its prices are within statu-
tory limitations only because it is ma-
terially unbalanced. An offer is unbal-
anced if its prices are significantly less 
than cost for some work, and over-
stated for other work. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 237, Jan. 2, 1997] 

36.206 Liquidated damages. 
The contracting officer must evalu-

ate the need for liquidated damages in 
a construction contract in accordance 
with 11.502 and agency regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 65 FR 46066, July 26, 
2000] 

36.207 Pricing fixed-price construction 
contracts. 

(a) Generally, firm-fixed-price con-
tracts shall be used to acquire con-
struction. They may be priced (1) on a 
lump-sum basis (when a lump sum is 
paid for the total work or defined parts 
of the work), (2) on a unit-price basis 
(when a unit price is paid for a speci-
fied quantity of work units), or (3) 
using a combination of the two meth-
ods. 

(b) Lump-sum pricing shall be used in 
preference to unit pricing except 
when— 

(1) Large quantities of work such as 
grading, paving, building outside utili-
ties, or site preparation are involved; 

(2) Quantities of work, such as exca-
vation, cannot be estimated with suffi-
cient confidence to permit a lump-sum 
offer without a substantial contin-
gency; 

(3) Estimated quantities of work re-
quired may change significantly during 
construction; or 

(4) Offerors would have to expend un-
usual effort to develop adequate esti-
mates. 

(c) Fixed-price contracts with eco-
nomic price adjustment may be used if 
such a provision is customary in con-
tracts for the type of work being ac-
quired, or when omission of an adjust-
ment provision would preclude a sig-
nificant number of firms from submit-

ting offers or would result in offerors 
including unwarranted contingencies 
in proposed prices. 

36.208 Concurrent performance of 
firm-fixed-price and other types of 
construction contracts. 

In view of potential labor and admin-
istrative problems, cost-plus-fixed-fee, 
price-incentive, or other types of con-
tracts with cost variation or cost ad-
justment features shall not be per-
mitted concurrently, at the same work 
site, with firm-fixed-price, lump sum, 
or unit price contracts except with the 
prior approval of the head of the con-
tracting activity. 

36.209 Construction contracts with ar-
chitect-engineer firms. 

No contract for the construction of a 
project shall be awarded to the firm 
that designed the project or its subsidi-
aries or affiliates, except with the ap-
proval of the head of the agency or au-
thorized representative. 

36.210 Inspection of site and examina-
tion of data. 

The contracting officer should make 
appropriate arrangements for prospec-
tive offerors to inspect the work site 
and to have the opportunity to exam-
ine data available to the Government 
which may provide information con-
cerning the performance of the work, 
such as boring samples, original boring 
logs, and records and plans of previous 
construction. The data should be as-
sembled in one place and made avail-
able for examination. The solicitation 
should notify offerors of the time and 
place for the site inspection and data 
examination. If it is not feasible for 
offerors to inspect the site or examine 
the data on their own, the solicitation 
should also designate an individual 
who will show the site or data to the 
offerors. Significant site information 
and the data should be made available 
to all offerors in the same manner, in-
cluding information regarding any util-
ities to be furnished during construc-
tion. A record should be kept of the 
identity and affiliation of all offerors’ 
representatives who inspect the site or 
examine the data. 
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