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Federal Acquisition Regulation 41.201 

(3) The Department of Energy (DOE) 
is authorized by the Department of En-
ergy Organization Act (42 U.S.C. 7251, et 
seq.) to acquire utility services. DOE is 
authorized by the Atomic Energy Act 
of 1954, as amended (42 U.S.C. 2204), to 
enter into new contracts or modify ex-
isting contracts for electric services 
for periods not exceeding 25 years for 
uranium enrichment installations. 

(b) Delegated authority. GSA has dele-
gated its authority to enter into util-
ity service contracts for periods not ex-
ceeding ten years to DOD and DOE, and 
for connection charges only to the De-
partment of Veteran Affairs. Con-
tracting pursuant to this delegated au-
thority shall be consistent with the re-
quirements of this part. Other agencies 
requiring utility service contracts for 
periods over one year, but not exceed-
ing ten years, may request a delegation 
of authority from GSA at the address 
specified in 41.301(a). In keeping with 
its statutory authority, GSA will, as 
necessary, conduct reviews of dele-
gated agencies’ acquisitions of utility 
services to ensure compliance with the 
terms of the delegation and applicable 
laws and regulations. 

(c) Requests for delegations of con-
tracting authority from GSA shall in-
clude a certification from the acquir-
ing agency’s Senior Procurement Exec-
utive that the agency has— 

(1) An established acquisition pro-
gram; 

(2) Personnel technically qualified to 
deal with specialized utilities prob-
lems; and 

(3) The ability to accomplish its own 
pre-award contract review. 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 37777, July 21, 1995; 63 FR 58603, Oct. 30, 
1998; 70 FR 57455, Sept. 30, 2005] 

Subpart 41.2—Acquiring Utility 
Services 

41.201 Policy. 
(a) Subject to paragraph (d) of this 

section, it is the policy of the Federal 
Government that agencies obtain re-
quired utility services from sources of 
supply which are most advantageous to 
the Government in terms of economy, 
efficiency, reliability, or service. 

(b) Except for acquisitions at or 
below the simplified acquisition 

threshold, agencies shall acquire util-
ity services by a bilateral written con-
tract, which must include the clauses 
required by 41.501, regardless of wheth-
er rates or terms and conditions of 
service are fixed or adjusted by a regu-
latory body. Agencies may not use the 
utility supplier’s forms and clauses to 
avoid the inclusion of provisions and 
clauses required by 41.501 or by statute. 
(See 41.202(c) for procedures to be used 
when the supplier refuses to execute a 
written contract.) 

(c) Specific operating and manage-
ment details, such as procedures for in-
ternal agency contract assistance and 
review, delegations of authority, and 
approval thresholds, may be prescribed 
by an individual agency subject to 
compliance with applicable statutes 
and regulations. 

(d)(1) Section 8093 of the Department 
of Defense Appropriations Act of 1988, 
Pub. L. 100–202, provides that none of 
the funds appropriated by that Act or 
any other Act with respect to any fis-
cal year by any department, agency, or 
instrumentality of the United States, 
may be used for the purchase of elec-
tricity by the Government in any man-
ner that is inconsistent with state law 
governing the providing of electric 
utility service, including state utility 
commission rulings and electric utility 
franchises or service territories estab-
lished pursuant to state statute, state 
regulation, or state-approved terri-
torial agreements. 

(2) The Act does not preclude— 
(i) The head of a Federal agency from 

entering into a contract pursuant to 42 
U.S.C. 8287 (which pertains to the sub-
ject of shared energy savings including 
cogeneration); 

(ii) The Secretary of a military de-
partment from entering into a contract 
pursuant to 10 U.S.C. 2394 (which per-
tains to contracts for energy or fuel for 
military installations including the 
provision and operation of energy pro-
duction facilities); or 

(iii) The Secretary of a military de-
partment from purchasing electricity 
from any provider when the utility or 
utilities having applicable state-ap-
proved franchise or other service au-
thorizations are found by the Secretary 
to be unwilling or unable to meet un-
usual standards for service reliability 
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that are necessary for purposes of na-
tional defense. 

(3) Additionally, the head of a Fed-
eral agency may— 

(i) Consistent with applicable state 
law, enter into contracts for the pur-
chase or transfer of electricity to the 
agency by a non-utility, including a 
qualifying facility under the Public 
Utility Regulatory Policies Act of 1978; 

(ii) Enter into an interagency agree-
ment, pursuant to 41.206 and 17.5, with 
a Federal power marketing agency or 
the Tennessee Valley Authority for the 
transfer of electric power to the agen-
cy; and 

(iii) Enter into a contract with an 
electric utility under the authority or 
tariffs of the Federal Energy Regu-
latory Commission. 

(e) Prior to acquiring electric utility 
services on a competitive basis, the 
contracting officer shall determine, 
with the advice of legal counsel, by a 
market survey or any other appro-
priate means, e.g. consultation with 
the state agency responsible for regu-
lating public utilities, that such com-
petition would not be inconsistent with 
state law governing the provision of 
electric utility service, including state 
utility commission rulings and electric 
utility franchises or service territories 
established pursuant to state statute, 
state regulation, or state-approved ter-
ritorial agreements. Proposals from al-
ternative electric suppliers shall pro-
vide a representation that service can 
be provided in a manner consistent 
with section 8093 of Public Law 100–202 
(see 41.201(d)). 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 34759, July 3, 1995; 61 FR 39190, July 26, 
1996; 64 FR 10533, Mar. 4, 1999] 

41.202 Procedures. 
(a) Prior to executing a utility serv-

ice contract, the contracting officer 
shall comply with parts 6 and 7 and 
41.201 (d) and (e). In accordance with 
parts 6 and 7, agencies shall conduct 
market surveys and perform acquisi-
tion planning in order to promote and 
provide for full and open competition 
provided that the contracting officer 
determines that any resultant contract 
would not be inconsistent with applica-
ble state law governing the provision of 
electric utility services. If competition 

for an entire utility service is not 
available, the market survey may be 
used to determine the availability of 
competitive sources for certain por-
tions of the requirement. The scope of 
the term ‘‘entire utility service’’ in-
cludes the provision of the utility serv-
ice capacity, energy, water, sewage, 
transportation, standby or back-up 
service, transmission and/or distribu-
tion service, quality assurance, system 
reliability, system operation and main-
tenance, metering, and billing. 

(b) In performing a market survey 
(see 7.101), the contracting officer shall 
consider, in addition to alternative 
competitive sources, use of the fol-
lowing: 

(1) GSA areawide contracts (see 
41.204); 

(2) Separate contracts (see 41.205); 
and 

(3) Interagency agreements (see 
41.206). 

(c) When a utility supplier refuses to 
execute a tendered contract as outlined 
in 41.201(b), the agency shall obtain a 
written definite and final refusal 
signed by a corporate officer or other 
responsible official of the supplier (or if 
unobtainable, document any unwritten 
refusal), and transmit this document, 
along with statements of the reasons 
for the refusal and the record of nego-
tiations, to GSA at the address speci-
fied at 41.301(a). Unless urgent and 
compelling circumstances exist, the 
contracting officer shall notify GSA 
prior to acquiring utility services with-
out executing a tendered contract. 
After such notification, the agency 
may proceed with the acquisition and 
pay for the utility service under the 
provisions of 31 U.S.C. 1501(a)(8)— 

(1) By issuing a purchase order in ac-
cordance with 13.302; or 

(2) By ordering the necessary utility 
service and paying for it upon the pres-
entation of an invoice, provided that a 
determination is approved by the head 
of the contracting activity that a writ-
ten contract cannot be obtained and 
that the issuance of a purchase order is 
not feasible. 

(d) When obtaining service without a 
bilateral written contract, the con-
tracting officer shall establish a utility 
history file on each acquisition of util-
ity service provided by a contractor. 
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