
892 

48 CFR Ch. 1 (10–1–14 Edition) 42.705–4 

reimburse the contractor for work per-
formed during a period not covered by 
predetermined rates. 

[48 FR 42370, Sept. 19, 1983, as amended at 61 
FR 31622, June 20, 1996; 63 FR 9065, Feb. 23, 
1998; 71 FR 57368, Sept. 28, 2006; 72 FR 27385, 
May 15, 2007; 79 FR 24213, Apr. 29, 2014] 

42.705–4 State and local governments. 
OMB Circular No. A–87 concerning 

cost principles for state and local gov-
ernments (see subpart 31.6) establishes 
the cognizant agency concept and pro-
cedures for determining a cognizant 
agency for approving state and local 
government indirect costs associated 
with federally-funded programs and ac-
tivities. The indirect cost rates nego-
tiated by the cognizant agency will be 
used by all Federal agencies that also 
award contracts to these same state 
and local governments. 

42.705–5 Nonprofit organizations other 
than educational and state and 
local governments. 

See OMB Circular No. A–122. 

42.706 Distribution of documents. 
(a) The contracting officer or auditor 

shall promptly distribute executed cop-
ies of the indirect cost rate agreement 
to the contractor and to each affected 
contracting agency and shall provide 
copies of the agreement for the con-
tract files, in accordance with the guid-
ance for contract modifications in sub-
part 4.2, Contract Distribution. 

(b) Copies of the negotiation memo-
randum prepared under contracting of-
ficer determination or audit report pre-
pared under auditor determination 
shall be furnished, as appropriate, to 
the contracting offices and Govern-
ment audit offices. 

42.707 Cost-sharing rates and limita-
tions on indirect cost rates. 

(a) Cost-sharing arrangements, when 
authorized, may call for the contractor 
to participate in the costs of the con-
tract by accepting indirect cost rates 
lower than the anticipated actual 
rates. In such cases, a negotiated indi-
rect cost rate ceiling may be incor-
porated into the contract for prospec-
tive application. For cost sharing 
under research and development con-
tracts, see 35.003(b). 

(b)(1) Other situations may make it 
prudent to provide a final indirect cost 
rate ceiling in a contract. Examples of 
such circumstances are when the pro-
posed contractor— 

(i) Is a new or recently reorganized 
company, and there is no past or recent 
record of incurred indirect costs; 

(ii) Has a recent record of a rapidly 
increasing indirect cost rate due to a 
declining volume of sales without a 
commensurate decline in indirect ex-
penses; or 

(iii) Seeks to enhance its competitive 
position in a particular circumstance 
by basing its proposal on indirect cost 
rates lower than those that may rea-
sonably be expected to occur during 
contract performance, thereby causing 
a cost overrun. 

(2) In such cases, an equitable ceiling 
covering the final indirect cost rates 
may be negotiated and specified in the 
contract. 

(c) When ceiling provisions are uti-
lized, the contract shall also provide 
that (1) the Government will not be ob-
ligated to pay any additional amount 
should the final indirect cost rates ex-
ceed the negotiated ceiling rates and, 
(2) in the event the final indirect cost 
rates are less than the negotiated ceil-
ing rates, the negotiated rates will be 
reduced to conform with the lower 
rates. 

42.708 Quick-closeout procedure. 

(a) The contracting officer respon-
sible for contract closeout shall nego-
tiate the settlement of direct and indi-
rect costs for a specific contract, task 
order, or delivery order to be closed, in 
advance of the determination of final 
direct costs and indirect rates set forth 
in 42.705, if— 

(1) The contract, task order, or deliv-
ery order is physically complete; 

(2) The amount of unsettled direct 
costs and indirect costs to be allocated 
to the contract, task order, or delivery 
order is relatively insignificant. Cost 
amounts will be considered relatively 
insignificant when the total unsettled 
direct costs and indirect costs to be al-
located to any one contract, task 
order, or delivery order does not exceed 
the lesser of— 

(i) $1,000,000; or 
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(ii) 10 percent of the total contract, 
task order, or delivery order amount; 

(3) The contracting officer performs a 
risk assessment and determines that 
the use of the quick-closeout procedure 
is appropriate. The risk assessment 
shall include— 

(i) Consideration of the contractor’s 
accounting, estimating, and purchasing 
systems; 

(ii) Other concerns of the cognizant 
contract auditors; and 

(iii) Any other pertinent information, 
such as, documented history of Federal 
Government approved indirect cost 
rate agreements, changes to contrac-
tor’s rate structure, volatility of rate 
fluctuations during affected periods, 
mergers or acquisitions, special con-
tract provisions limiting contractor’s 
recovery of otherwise allowable indi-
rect costs under cost reimbursement or 
time-and-materials contracts; and 

(4) Agreement can be reached on a 
reasonable estimate of allocable dol-
lars. 

(b) Determinations of final indirect 
costs under the quick-closeout proce-
dure provided for by the Allowable Cost 
and Payment clause at 52.216–7 shall be 
final for the contract it covers and no 
adjustment shall be made to other con-
tracts for over- or under-recoveries of 
costs allocated or allocable to the con-
tract covered by the agreement. 

(c) Indirect cost rates used in the 
quick closeout of a contract shall not 
be considered a binding precedent when 
establishing the final indirect cost 
rates for other contracts. 

[48 FR 42370, Sept. 19, 1983, as amended at 55 
FR 52796, Dec. 21, 1990; 61 FR 31661, June 20, 
1996; 72 FR 27385, May 15, 2007; 76 FR 31408, 
May 31, 2011] 

42.709 Scope. 
(a) This section implements 10 U.S.C. 

2324 (a) through (d) and 41 U.S.C. 4303. 
It covers the assessment of penalties 
against contractors which include un-
allowable indirect costs in— 

(1) Final indirect cost rate proposals; 
or 

(2) The final statement of costs in-
curred or estimated to be incurred 
under a fixed-price incentive contract. 

(b) This section applies to all con-
tracts in excess of $700,000, except 
fixed-price contracts without cost in-

centives or any firm-fixed-price con-
tracts for the purchase of commercial 
items. 

[60 FR 42658, Aug. 16, 1995, as amended at 69 
FR 76358, Dec. 20, 2004; 71 FR 57368, Sept. 28, 
2006; 75 FR 53134, Aug. 30, 2010; 79 FR 24213, 
Apr. 29, 2014] 

42.709–1 General. 
(a) The following penalties apply to 

contracts covered by this section: 
(1) If the indirect cost is expressly 

unallowable under a cost principle in 
the FAR, or an executive agency sup-
plement to the FAR, that defines the 
allowability of specific selected costs, 
the penalty is equal to— 

(i) The amount of the disallowed 
costs allocated to contracts that are 
subject to this section for which an in-
direct cost proposal has been sub-
mitted; plus 

(ii) Interest on the paid portion, if 
any, of the disallowance. 

(2) If the indirect cost was deter-
mined to be unallowable for that con-
tractor before proposal submission, the 
penalty is two times the amount in 
paragraph (a)(1)(i) of this section. 

(b) These penalties are in addition to 
other administrative, civil, and crimi-
nal penalties provided by law. 

(c) It is not necessary for unallowable 
costs to have been paid to the con-
tractor in order to assess a penalty. 

[60 FR 42658, Aug. 16, 1995] 

42.709–2 Responsibilities. 
(a) The cognizant contracting officer 

is responsible for— 
(1) Determining whether the pen-

alties in 42.709–1(a) should be assessed; 
(2) Determining whether such pen-

alties should be waived pursuant to 
42.709–5; and 

(3) Referring the matter to the appro-
priate criminal investigative organiza-
tion for review and for appropriate co-
ordination of remedies, if there is evi-
dence that the contractor knowingly 
submitted unallowable costs. 

(b) The contract auditor, in the re-
view and/or the determination of final 
indirect cost proposals for contracts 
subject to this section, is responsible 
for— 

(1) Recommending to the contracting 
officer which costs may be unallowable 
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