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shall not be installed or constructed on 
contractor-owned real property in such 
fashion as to become nonseverable, un-
less the head of the contracting activ-
ity determines that such installation 
or construction is necessary and in the 
Government’s interest. 

[72 FR 27385, May 15, 2007, as amended at 75 
FR 38680, July 2, 2010; 77 FR 12942, Mar. 2, 
2012] 

45.103 General. 
(a) Agencies shall— 
(1) Allow and encourage contractors 

to use voluntary consensus standards 
(see FAR 11.101(b)) and industry-lead-
ing practices and standards to manage 
Government property in their posses-
sion; 

(2) Eliminate to the maximum prac-
tical extent any competitive advantage 
a prospective contractor may have by 
using Government property; 

(3) Ensure maximum practical re-
utilization of contractor inventory for 
government purposes; 

(4) Require contractors to use Gov-
ernment property already in their pos-
session to the maximum extent prac-
tical in performing Government con-
tracts; 

(5) Charge appropriate rentals when 
the property is authorized for use on 
other than a rent-free basis; and 

(6) Require contractors to justify re-
taining Government property not need-
ed for contract performance and to de-
clare property as excess when no longer 
needed for contract performance. 

(b) Agencies will not generally re-
quire contractors to establish property 
management systems that are separate 
from a contractor’s established proce-
dures, practices, and systems used to 
account for and manage contractor- 
owned property. 

[72 FR 27385, May 15, 2007, as amended at 72 
FR 63045, Nov. 7, 2007] 

45.104 Responsibility and liability for 
Government property. 

(a) Generally, contractors are not 
held liable for loss of Government 
property under the following types of 
contracts: 

(1) Cost-reimbursement contracts. 
(2) Time-and-material contracts. 
(3) Labor-hour contracts. 

(4) Fixed-price contracts awarded on 
the basis of submission of certified cost 
or pricing data. 

(b) The contracting officer may re-
voke the Government’s assumption of 
risk when the property administrator 
determines that the contractor’s prop-
erty management practices are non-
compliant with contract requirements. 

(c) A prime contractor that provides 
Government property to a subcon-
tractor shall not be relieved of any re-
sponsibility to the Government that 
the prime contractor may have under 
the terms of the prime contract. 

(d) With respect to loss of Govern-
ment property, the contracting officer, 
in consultation with the property ad-
ministrator, shall determine— 

(1) The extent, if any, of contractor 
liability based upon the amount of 
damages corresponding to the associ-
ated property loss; and 

(2) The appropriate form and method 
of Government recovery (may include 
repair, replacement, or other restitu-
tion). 

(e) Any monies received as financial 
restitution shall be credited to the 
Treasury of the United States as mis-
cellaneous receipts, unless otherwise 
authorized by statute (31 U.S.C. 
3302(b)). 

[72 FR 27385, May 15, 2007, as amended at 75 
FR 38680, July 2, 2010; 75 FR 53150, Aug. 30, 
2010; 77 FR 12942, Mar. 2, 2012] 

45.105 Contractors’ property manage-
ment system compliance. 

(a) The agency responsible for con-
tract administration shall conduct an 
analysis of the contractor’s property 
management policies, procedures, prac-
tices, and systems. This analysis shall 
be accomplished as frequently as condi-
tions warrant, in accordance with 
agency procedures. 

(b) The property administrator shall 
notify the contractor in writing when 
the contractor’s property management 
system does not comply with contrac-
tual requirements, shall request 
prompt correction of deficiencies, and 
shall request from the contractor a 
corrective action plan, including a 
schedule for correction of the defi-
ciencies. If the contractor does not cor-
rect the deficiencies in accordance 
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with the schedule, the contracting offi-
cer shall notify the contractor, in writ-
ing, that failure to take the required 
corrective action(s) may result in— 

(1) Revocation of the Government’s 
assumption of risk for loss of Govern-
ment property; and/or 

(2) The exercise of other rights or 
remedies available to the contracting 
officer. 

(c) If the contractor fails to take the 
required corrective action(s) in re-
sponse to the notification provided by 
the contracting officer in accordance 
with paragraph (b) of this section, the 
contracting officer shall notify the 
contractor in writing of any Govern-
ment decision to apply the remedies 
described in paragraphs (b)(1) and (b)(2) 
of this section. 

(d) When the property administrator 
determines that a reported case of loss 
of Government property is a risk as-
sumed by the Government, the prop-
erty administrator shall notify the 
contractor in writing that it is granted 
relief of stewardship responsibility and 
liability in accordance with 52.245– 
1(f)(1)(vii). Where the property admin-
istrator determines that the risk of 
loss of Government property is not as-
sumed by the Government, the prop-
erty administrator shall request that 
the contracting officer hold the con-
tractor responsible and liable. 

[72 FR 27385, May 15, 2007, as amended at 75 
FR 38680, July 2, 2010; 77 FR 12942, Mar. 2, 
2012] 

45.106 Transferring accountability. 

Government property shall be trans-
ferred from one contract to another 
only when firm requirements exist 
under the gaining contract (see 45.102). 
Such transfers shall be documented by 
modifications to both gaining and los-
ing contracts. Once transferred, all 
property shall be considered Govern-
ment-furnished property to the gaining 
contract. The warranties of suitability 
of use and timely delivery of Govern-
ment-furnished property do not apply 
to property acquired or fabricated by 
the contractor as contractor-acquired 
property that is subsequently trans-
ferred to another contract with the 
same contractor. 

45.107 Contract clauses. 

(a)(1) Except as provided in para-
graph (d) of this section, the con-
tracting officer shall insert the clause 
at 52.245–1, Government Property, in— 

(i) All cost-reimbursement and time- 
and-material type solicitations and 
contracts, and labor-hour solicitations 
when property is expected to be fur-
nished for the labor-hour contracts. 

(ii) Fixed-price solicitations and con-
tracts when the Government will pro-
vide Government property. 

(iii) Contracts or modifications 
awarded under FAR Part 12 procedures 
where Government property that ex-
ceeds the simplified acquisition thresh-
old, as defined in FAR 2.101, is fur-
nished or where the contractor is di-
rected to acquire property for use 
under the contract that is titled in the 
Government. 

(2) The contracting officer shall use 
the clause with its Alternate I in con-
tracts other than those identified in 
FAR 45.104(a), Responsibility and Li-
ability for Government Property. 

(3) The contracting officer shall use 
the clause with its Alternate II when a 
contract for the conduct of basic or ap-
plied research at nonprofit institutions 
of higher education or at nonprofit or-
ganizations whose primary purpose is 
the conduct of scientific research (see 
35.014) is contemplated. 

(b) The contracting officer shall also 
insert the clause at 52.245–2, Govern-
ment Property (Installation Operation 
Services), in fixed-price service con-
tracts to be performed on a Govern-
ment installation when Government- 
furnished property will be provided for 
initial provisioning only and the Gov-
ernment is not responsible for repair or 
replacement. 

(c) The contracting officer shall in-
sert the clause at 52.245–9, Use and 
Charges, in solicitations and contracts 
when the clause at 52.245–1 is included. 

(d) Purchase orders for property re-
pair need not include a Government 
property clause when the unit acquisi-
tion cost of Government property to be 
repaired does not exceed the simplified 
acquisition threshold, unless other 

VerDate Sep<11>2014 08:59 Jan 07, 2015 Jkt 232212 PO 00000 Frm 00937 Fmt 8010 Sfmt 8010 Y:\SGML\232212.XXX 232212rlj
oh

ns
on

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-01-27T20:36:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




