
222 

48 CFR Ch. 2 (10–1–14 Edition) 227.7102–3 

227.7102–3 Government right to re-
view, verify, challenge and validate 
asserted restrictions. 

Follow the procedures at 227.7103–13 
and the clause at 252.227–7037, Valida-
tion of Restrictive Markings on Tech-
nical Data, regarding the validation of 
asserted restrictions on technical data 
related to commercial items. 

[76 FR 58147, Sept. 20, 2011] 

227.7102–4 Contract clauses. 

(a)(1) Except as provided in para-
graph (b) of this subsection, use the 
clause at 252.227–7015, Technical Data– 
Commercial Items, in all solicitations 
and contracts, including solicitations 
and contracts using FAR part 12 proce-
dures for the acquisition of commercial 
items, when the Contractor will be re-
quired to deliver technical data per-
taining to commercial items, compo-
nents, or processes. 

(2) Use the clause at 252.227–7015 with 
its Alternate I in solicitations and con-
tracts, including solicitations and con-
tracts using FAR part 12 procedures for 
the acquisition of commercial items, 
for the development or delivery of a 
vessel design or any useful article em-
bodying a vessel design. 

(b) In accordance with the clause pre-
scription at 227.7103–6(a), use the clause 
at 252.227–7013, Rights in Technical 
Data–Noncommercial Items, in addi-
tion to the clause at 252.227–7015, if the 
Government will have paid for any por-
tion of the development costs of a com-
mercial item. The clause at 252.227–7013 
will govern the technical data per-
taining to any portion of a commercial 
item that was developed in any part at 
Government expense, and the clause at 
252.227–7015 will govern the technical 
data pertaining to any portion of a 
commercial item that was developed 
exclusively at private expense. 

(c) Use the clause at 252.227–7037, Val-
idation of Restrictive Markings on 
Technical Data, in solicitations and 
contracts using FAR part 12 procedures 
for the acquisition of commercial 
items that include the clause at 
252.227–7015 or the clause at 252.227–7013. 

[76 FR 58147, Sept. 20, 2011, as amended at 78 
FR 37988, June 25, 2013] 

227.7103 Noncommercial items or 
processes. 

227.7103–1 Policy. 
(a) DoD policy is to acquire only the 

technical data, and the rights in that 
data, necessary to satisfy agency 
needs. 

(b) Solicitations and contracts 
shall— 

(1) Specify the technical data to be 
delivered under a contract and delivery 
schedules for the data; 

(2) Establish or reference procedures 
for determining the acceptability of 
technical data; 

(3) Establish separate contract line 
items, to the extent practicable, for 
the technical data to be delivered 
under a contract and require offerors 
and contractors to price separately 
each deliverable data item; and 

(4) Require offerors to identify, to the 
extent practicable, technical data to be 
furnished with restrictions on the Gov-
ernment’s rights and require contrac-
tors to identify technical data to be de-
livered with such restrictions prior to 
delivery. 

(c) Offerors shall not be required, ei-
ther as a condition of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish 
to the Government any rights in tech-
nical data related to items, compo-
nents or processes developed at private 
expense except for the data identified 
at 227.7103–5(a)(2) and (a)(4) through (9). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from fur-
nishing or offering to furnish items, 
components, or processes developed at 
private expense solely because the Gov-
ernment’s rights to use, modify, re-
lease, reproduce, perform, display, or 
disclose technical data pertaining to 
those items may be restricted. 

(e) As provided in 10 U.S.C. 2305, so-
licitations for major systems develop-
ment contracts shall not require 
offerors to submit proposals that would 
permit the Government to acquire 
competitively items identical to items 
developed at private expense unless a 
determination is made at a level above 
the contracting officer that— 

(1) The offeror will not be able to sat-
isfy program schedule or delivery re-
quirements; or 
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(2) The offeror’s proposal to meet mo-
bilization requirements does not sat-
isfy mobilization needs. 

(f) For acquisitions involving major 
weapon systems or subsystems of 
major weapon systems, the acquisition 
plan shall address acquisition strate-
gies that provide for technical data and 
the associated license rights in accord-
ance with 207.106(S–70). 

(g) The Government’s rights in a ves-
sel design, and in any useful article 
embodying a vessel design, must be 
consistent with the Government’s 
rights in technical data pertaining to 
the design (10 U.S.C. 7317; 17 U.S.C. 
1301(a)(3)). 

[60 FR 33471, June 28, 1995, as amended at 72 
FR 51189, Sept. 6, 2007; 74 FR 61044, Nov. 23, 
2009] 

227.7103–2 Acquisition of technical 
data. 

(a) Contracting officers shall work 
closely with data managers and re-
quirements personnel to assure that 
data requirements included in solicita-
tions are consistent with the policy ex-
pressed in 227.7103–1. 

(b)(1) Data managers or other re-
quirements personnel are responsible 
for identifying the Government’s min-
imum needs for technical data. Data 
needs must be established giving con-
sideration to the contractor’s economic 
interests in data pertaining to items, 
components, or processes that have 
been developed at private expense; the 
Government’s costs to acquire, main-
tain, store, retrieve, and protect the 
data; reprocurement needs; repair, 
maintenance and overhaul philoso-
phies; spare and repair part consider-
ations; and whether procurement of the 
items, components, or processes can be 
accomplished on a form, fit, or func-
tion basis. When it is anticipated that 
the Government will obtain unlimited 
or government purpose rights in tech-
nical data that will be required for 
competitive spare or repair parts pro-
curements, such data should be identi-
fied as deliverable data items. Re-
procurement needs may not be a suffi-
cient reason to acquire detailed manu-
facturing or process data when items 
or components can be acquired using 
performance specifications, form, fit 
and function data, or when there are a 

sufficient number of alternate sources 
which can reasonably be expected to 
provide such items on a performance 
specification or form, fit, or function 
basis. 

(2) When reviewing offers received in 
response to a solicitation or other re-
quest for data, data managers must 
balance the original assessment of the 
Government’s data needs with data 
prices contained in the offer. 

(c) Contracting officers are respon-
sible for ensuring that, wherever prac-
ticable, solicitations and contracts— 

(1) Identify the type and quantity of 
the technical data to be delivered 
under the contract and the format and 
media in which the data will be deliv-
ered; 

(2) Establish each deliverable data 
item as a separate contract line item 
(this requirement may be satisfied by 
listing each deliverable data item on 
an exhibit to the contract); 

(3) Identify the prices established for 
each deliverable data item under a 
fixed-price type contract; 

(4) Include delivery schedules and ac-
ceptance criteria for each deliverable 
data item; and 

(5) Specifically identify the place of 
delivery for each deliverable item of 
technical data. 

227.7103–3 Early identification of tech-
nical data to be furnished to the 
Government with restrictions on 
use, reproduction or disclosure. 

(a) 10 U.S.C. 2320 requires, to the 
maximum extent practicable, an iden-
tification prior to delivery of any tech-
nical data to be delivered to the Gov-
ernment with restrictions on use. 

(b) Use the provision at 252.227–7017, 
Identification and Assertion of Use, Re-
lease, or Disclosure Restrictions, in all 
solicitations that include the clause at 
252.227–7013, Rights in Technical Data— 
Noncommercial Items. The provision 
requires offerors to identify any tech-
nical data for which restrictions, other 
than copyright, on use, release, or dis-
closure are asserted and to attach the 
identification and assertions to the 
offer. 

(c) Subsequent to contract award, the 
clause at 252.227–7013 permits a con-
tractor, under certain conditions, to 
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