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promote the national defense, may au-
thorize a person to place a priority rat-
ing on an order to a supplier in advance
of the issuance of a rated prime con-
tract. In these instances, the person re-
questing advance rating authority
must obtain sponsorship of the request
from the Department of Transpor-
tation or the appropriate Delegate
Agency. The person shall also assume
any business risk associated with the
placing of rated orders if these orders
have to be cancelled in the event the
rated prime contract is not issued.

(2) The person must state the fol-
lowing in the request:

It is understood that the authoriza-
tion of a priority rating in advance of
our receiving a rated prime contract
from the Department of Transpor-
tation and our use of that priority rat-
ing with our suppliers in no way com-
mits the Department of Transportation
or any other government agency to
enter into a contract or order or to ex-
pend funds. Further, we understand
that the Federal Government shall not
be liable for any cancellation charges,
termination costs, or other damages
that may accrue if a rated prime con-
tract is not eventually placed and, as a
result, we must subsequently cancel or-
ders placed with the use of the priority
rating authorized as a result of this re-
quest.

(3) In reviewing requests for rating
authority in advance of a rated prime
contract, the Department of Transpor-
tation will consider, among other
things, the following criteria:

(i) The probability that the prime
contract will be awarded;

(ii) The impact of the resulting rated
orders on suppliers and on other au-
thorized programs;

(iii) Whether the contractor is the
sole source;

(iv) Whether the item being produced
has a long lead time; and

(v) The time period for which the rat-
ing is being requested.

(4) The Department of Transpor-
tation may require periodic reports on
the use of the rating authority granted
under paragraph (c) of this section.

(5) If a rated prime contract is not
issued, the person shall promptly no-
tify all suppliers who have received
rated orders pursuant to the advanced

49 CFR Subtitle A (10-1-14 Edition)

rating authority that the priority rat-
ing on those orders is cancelled.

§33.42 Examples of assistance.

(a) While special priorities assistance
may be provided for any reason in sup-
port of this part, it is usually provided
in situations where:

(1) A person is experiencing difficulty
in obtaining delivery against a rated
order by the required delivery date; or

(2) A person cannot locate a supplier
for an item or service needed to fill a
rated order.

(b) Other examples of special prior-
ities assistance include:

(1) Ensuring that rated orders receive
preferential treatment by suppliers;

(2) Resolving production or delivery
conflicts between various rated orders;

(3) Assisting in placing rated orders
with suppliers;

(4) Verifying the urgency of rated or-
ders; and

(5) Determining the validity of rated
orders.

§33.43 Criteria for assistance.

Requests for special priorities assist-
ance should be timely, e.g., the request
has been submitted promptly and
enough time exists for the Department
of Transportation or the Delegate
Agency to effect a meaningful resolu-
tion to the problem, and must establish
that:

(a) There is an urgent need for the
item; and

(b) The applicant has made a reason-
able effort to resolve the problem.

§33.44 Instances where assistance may
not be provided.

Special priorities assistance is pro-
vided at the discretion of the Depart-
ment of Transportation or the Delegate
Agencies, when it is determined that
such assistance is warranted to meet
the objectives of this part. Examples
where assistance may not be provided
include situations when a person is at-
tempting to:

(a) Secure a price advantage;

(b) Obtain delivery prior to the time
required to fill a rated order;

(c) Gain competitive advantage;

(d) Disrupt an industry apportion-
ment program in a manner designed to
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provide a person with an unwarranted
share of scarce items; or

(e) Overcome a supplier’s regularly
established terms of sale or conditions
of doing business.

§33.45 Assistance programs with other
nations. [Reserved]

Subpart E—Allocation Actions

§33.50 Policy.

(a) It is the policy of the Federal
Government that the allocations au-
thority under title I of the Defense
Production Act may:

(1) Only be used when there is insuffi-
cient supply of a material, service, or
facility to satisfy national defense sup-
ply requirements through the use of
the priorities authority or when the
use of the priorities authority would
cause a severe and prolonged disrup-
tion in the supply of materials, serv-
ices, or facilities available to support
normal U.S. economic activities; and

(2) Not be used to ration materials or
services at the retail level.

(b) Allocation orders, when used, will
be distributed equitably among the
suppliers of the materials, services, or
facilities being allocated and not re-
quire any person to relinquish a dis-
proportionate share of the civilian
market.

§33.51 General procedures.

When the Department of Transpor-
tation plans to execute its allocations
authority to address a supply problem
within its resource jurisdiction, the
Department shall develop a plan that
includes the following information:

(a) A copy of the written determina-
tion made in accordance with section
202 of Executive Order 13603, that the
program or programs that would be
supported by the allocation action are
necessary or appropriate to promote
the national defense;

(b) A detailed description of the situ-
ation to include any unusual events or
circumstances that have created the
requirement for an allocation action;

(c) A statement of the specific objec-
tive(s) of the allocation action;

(d) A list of the materials, services,
or facilities to be allocated;
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(e) A list of the sources of the mate-
rials, services, or facilities that will be
subject to the allocation action;

(f) A detailed description of the pro-
visions that will be included in the al-
location orders, including the type(s) of
allocation orders, the percentages or
quantity of capacity or output to be al-
located for each purpose, and the dura-
tion of the allocation action (e.g., an-
ticipated start and end dates);

(g) An evaluation of the impact of
the proposed allocation action on the
civilian market; and

(h) Proposed actions, if any, to miti-
gate disruptions to civilian market op-
erations.

§33.52 Controlling the general dis-
tribution of a material in the civil-
ian market.

No allocation action by the Depart-
ment of Transportation may be used to
control the general distribution of a
material in the civilian market, unless
the Secretary of the Department of
Transportation has:

(a) Made a written finding that:

(1) Such material is a scarce and crit-
ical material essential to the national
defense, and

(2) The requirements of the national
defense for such material cannot other-
wise be met without creating a signifi-
cant dislocation of the normal distribu-
tion of such material in the civilian
market to such a degree as to create
appreciable hardship;

(b) Submitted the finding for the
President’s approval through the As-
sistant to the President and National
Security Advisor and the Assistant to
the President for Homeland Security
and Counterterrorism; and

(c) The President has approved the
finding.

§33.53 Types of allocation orders.

There are three types of allocation
orders available for communicating al-
location actions. These are:

(a) Set-aside: An official action that
requires a person to reserve materials,
services, or facilities capacity in an-
ticipation of the receipt of rated or-
ders;

(b) Directive: An official action that
requires a person to take or refrain
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