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conducting a test, in circumstances be-
yond your control, and the steps you 
have taken to prevent future use of 
non-DOT forms for DOT tests. You 
must supply this information on the 
same business day on which you are 
notified of the problem, transmitting it 
by fax or courier. 

(c) If you cannot correct the problem, 
you must cancel the test. 

§ 40.273 What is the effect of a can-
celled alcohol test? 

(a) A cancelled alcohol test is neither 
positive nor negative. 

(1) As an employer, you must not at-
tach to a cancelled test the con-
sequences of a test result that is 0.02 or 
greater (e.g., removal from a safety- 
sensitive position). 

(2) As an employer, you must not use 
a cancelled test in a situation where an 
employee needs a test result that is 
below 0.02 (e.g., in the case of a return- 
to-duty or follow-up test to authorize 
the employee to perform safety-sen-
sitive functions). 

(3) As an employer, you must not di-
rect a recollection for an employee be-
cause a test has been cancelled, except 
in the situations cited in paragraph 
(a)(2) of this section or other provisions 
of this part. 

(b) A cancelled test does not count 
toward compliance with DOT require-
ments, such as a minimum random 
testing rate. 

(c) When a test must be cancelled, if 
you are the BAT, STT, or other person 
who determines that the cancellation 
is necessary, you must inform the af-
fected DER within 48 hours of the can-
cellation. 

(d) A cancelled DOT test does not 
provide a valid basis for an employer to 
conduct a non-DOT test (i.e., a test 
under company authority). 

§ 40.275 What is the effect of proce-
dural problems that are not suffi-
cient to cancel an alcohol test? 

(a) As an STT, BAT, employer, or a 
service agent administering the testing 
process, you must document any errors 
in the testing process of which you be-
come aware, even if they are not ‘‘fatal 
flaws’’ or ‘‘correctable flaws’’ listed in 
this subpart. Decisions about the ulti-
mate impact of these errors will be de-

termined by administrative or legal 
proceedings, subject to the limitation 
of paragraph (b) of this section. 

(b) No person concerned with the 
testing process may declare a test can-
celled based on a mistake in the proc-
ess that does not have a significant ad-
verse effect on the right of the em-
ployee to a fair and accurate test. For 
example, it is inconsistent with this 
part to cancel a test based on a minor 
administrative mistake (e.g., the omis-
sion of the employee’s middle initial) 
or an error that does not affect em-
ployee protections under this part. Nor 
does the failure of an employee to sign 
in Step 4 of the ATF result in the can-
cellation of the test. Nor is a test to be 
cancelled on the basis of a claim by an 
employee that he or she was improp-
erly selected for testing. 

(c) As an employer, these errors, even 
though not sufficient to cancel an alco-
hol test result, may subject you to en-
forcement action under DOT agency 
regulations. 

§ 40.277 Are alcohol tests other than 
saliva or breath permitted under 
these regulations? 

No, other types of alcohol tests (e,g., 
blood and urine) are not authorized for 
testing done under this part. Only sa-
liva or breath for screening tests and 
breath for confirmation tests using ap-
proved devices are permitted. 

Subpart O—Substance Abuse Pro-
fessionals and the Return-to- 
Duty Process 

§ 40.281 Who is qualified to act as a 
SAP? 

To be permitted to act as a SAP in 
the DOT drug and alcohol testing pro-
gram, you must meet each of the re-
quirements of this section: 

(a) Credentials. You must have one of 
the following credentials: 

(1) You are a licensed physician (Doc-
tor of Medicine or Osteopathy); 

(2) You are a licensed or certified so-
cial worker; 

(3) You are a licensed or certified 
psychologist; 

(4) You are a licensed or certified em-
ployee assistance professional; 
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(5) You are a state-licensed or cer-
tified marriage and family therapist; 
or 

(6) You are a drug and alcohol coun-
selor certified by the National Associa-
tion of Alcoholism and Drug Abuse 
Counselors Certification Commission 
(NAADAC); or by the International 
Certification Reciprocity Consortium/ 
Alcohol and Other Drug Abuse (ICRC); 
or by the National Board for Certified 
Counselors, Inc. and Affiliates/Master 
Addictions Counselor (NBCC). 

(b) Basic knowledge. You must be 
knowledgeable in the following areas: 

(1) You must be knowledgeable about 
and have clinical experience in the di-
agnosis and treatment of alcohol and 
controlled substances-related dis-
orders. 

(2) You must be knowledgeable about 
the SAP function as it relates to em-
ployer interests in safety-sensitive du-
ties. 

(3) You must be knowledgeable about 
this part, the DOT agency regulations 
applicable to the employers for whom 
you evaluate employees, and the DOT 
SAP Guidelines, and you keep current 
on any changes to these materials. 
These documents are available from 
ODAPC (Department of Transpor-
tation, 1200 New Jersey Avenue, SE., 
Washington DC, 20590 (202–366–3784), or 
on the ODAPC web site (http:// 
www.dot.gov/ost/dapc). 

(c) Qualification training. You must 
receive qualification training meeting 
the requirements of this paragraph (c). 

(1) Qualification training must pro-
vide instruction on the following sub-
jects: 

(i) Background, rationale, and cov-
erage of the Department’s drug and al-
cohol testing program; 

(ii) 49 CFR Part 40 and DOT agency 
drug and alcohol testing rules; 

(iii) Key DOT drug testing require-
ments, including collections, labora-
tory testing, MRO review, and prob-
lems in drug testing; 

(iv) Key DOT alcohol testing require-
ments, including the testing process, 
the role of BATs and STTs, and prob-
lems in alcohol tests; 

(v) SAP qualifications and prohibi-
tions; 

(vi) The role of the SAP in the re-
turn-to-duty process, including the ini-

tial employee evaluation, referrals for 
education and/or treatment, the follow- 
up evaluation, continuing treatment 
recommendations, and the follow-up 
testing plan; 

(vii) SAP consultation and commu-
nication with employers, MROs, and 
treatment providers; 

(viii) Reporting and recordkeeping 
requirements; 

(ix) Issues that SAPs confront in car-
rying out their duties under the pro-
gram. 

(2) Following your completion of 
qualification training under paragraph 
(c)(1) of this section, you must satisfac-
torily complete an examination admin-
istered by a nationally-recognized pro-
fessional or training organization. The 
examination must comprehensively 
cover all the elements of qualification 
training listed in paragraph (c)(1) of 
this section. 

(3) The following is the schedule for 
qualification training you must meet: 

(i) If you became a SAP before Au-
gust 1, 2001, you must meet the quali-
fication training requirement no later 
than December 31, 2003. 

(ii) If you become a SAP between Au-
gust 1, 2001, and December 31, 2003, you 
must meet the qualification training 
requirement no later than December 
31, 2003. 

(iii) If you become a SAP on or after 
January 1, 2004, you must meet the 
qualification training requirement be-
fore you begin to perform SAP func-
tions. 

(d) Continuing education. During each 
three-year period from the date on 
which you satisfactorily complete the 
examination under paragraph (c)(2) of 
this section, you must complete con-
tinuing education consisting of at least 
12 professional development hours (e.g., 
CEUs) relevant to performing SAP 
functions. 

(1) This continuing education must 
include material concerning new tech-
nologies, interpretations, recent guid-
ance, rule changes, and other informa-
tion about developments in SAP prac-
tice, pertaining to the DOT program, 
since the time you met the qualifica-
tion training requirements of this sec-
tion. 
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(2) Your continuing education activi-
ties must include documentable assess-
ment tools to assist you in determining 
whether you have adequately learned 
the material. 

(e) Documentation. You must main-
tain documentation showing that you 
currently meet all requirements of this 
section. You must provide this docu-
mentation on request to DOT agency 
representatives and to employers and 
C/TPAs who are using or contem-
plating using your services. 

[65 FR 79526, Dec. 19, 2000, as amended at 69 
FR 3022, Jan. 22, 2004; 71 FR 49384; Aug. 23, 
2006; 71 FR 55347, Sept. 22, 2006] 

§ 40.283 How does a certification orga-
nization obtain recognition for its 
members as SAPs? 

(a) If you represent a certification or-
ganization that wants DOT to author-
ize its certified drug and alcohol coun-
selors to be added to § 40.281(a)(6), you 
may submit a written petition to DOT 
requesting a review of your petition for 
inclusion. 

(b) You must obtain the National 
Commission for Certifying Agencies 
(NCCA) accreditation before DOT will 
act on your petition. 

(c) You must also meet the minimum 
requirements of Appendix E to this 
part before DOT will act on your peti-
tion. 

[65 FR 79526, Dec. 19, 2000, as amended at 71 
FR 49384, Aug. 23, 2006] 

§ 40.285 When is a SAP evaluation re-
quired? 

(a) As an employee, when you have 
violated DOT drug and alcohol regula-
tions, you cannot again perform any 
DOT safety-sensitive duties for any 
employer until and unless you com-
plete the SAP evaluation, referral, and 
education/treatment process set forth 
in this subpart and in applicable DOT 
agency regulations. The first step in 
this process is a SAP evaluation. 

(b) For purposes of this subpart, a 
verified positive DOT drug test result, 
a DOT alcohol test with a result indi-
cating an alcohol concentration of 0.04 
or greater, a refusal to test (including 
by adulterating or substituting a urine 
specimen) or any other violation of the 
prohibition on the use of alcohol or 
drugs under a DOT agency regulation 

constitutes a DOT drug and alcohol 
regulation violation. 

§ 40.287 What information is an em-
ployer required to provide con-
cerning SAP services to an em-
ployee who has a DOT drug and al-
cohol regulation violation? 

As an employer, you must provide to 
each employee (including an applicant 
or new employee) who violates a DOT 
drug and alcohol regulation a listing of 
SAPs readily available to the employee 
and acceptable to you, with names, ad-
dresses, and telephone numbers. You 
cannot charge the employee any fee for 
compiling or providing this list. You 
may provide this list yourself or 
through a C/TPA or other service 
agent. 

§ 40.289 Are employers required to 
provide SAP and treatment services 
to employees? 

(a) As an employer, you are not re-
quired to provide a SAP evaluation or 
any subsequent recommended edu-
cation or treatment for an employee 
who has violated a DOT drug and alco-
hol regulation. 

(b) However, if you offer that em-
ployee an opportunity to return to a 
DOT safety-sensitive duty following a 
violation, you must, before the em-
ployee again performs that duty, en-
sure that the employee receives an 
evaluation by a SAP meeting the re-
quirements of § 40.281 and that the em-
ployee successfully complies with the 
SAP’s evaluation recommendations. 

(c) Payment for SAP evaluations and 
services is left for employers and em-
ployees to decide and may be governed 
by existing management-labor agree-
ments and health care benefits. 

§ 40.291 What is the role of the SAP in 
the evaluation, referral, and treat-
ment process of an employee who 
has violated DOT agency drug and 
alcohol testing regulations? 

(a) As a SAP, you are charged with: 
(1) Making a face-to-face clinical as-

sessment and evaluation to determine 
what assistance is needed by the em-
ployee to resolve problems associated 
with alcohol and/or drug use; 

(2) Referring the employee to an ap-
propriate education and/or treatment 
program; 
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