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General to bring an action in the ap-
propriate U.S. District Court for such 
relief as is necessary or appropriate, in-
cluding mandatory or prohibitive in-
junctive relief, interim equitable relief, 
civil penalties, and punitive damages 
as provided under 49 U.S.C. 60120 and 49 
U.S.C. 5123. 

[70 FR 11139, Mar. 8, 2005] 

§ 190.237 [Reserved] 

§ 190.239 Safety orders. 
(a) When may PHMSA issue a safety 

order? If the Associate Administrator 
finds, after notice and an opportunity 
for hearing under paragraph (b) of this 
section, that a particular pipeline fa-
cility has a condition or conditions 
that pose a pipeline integrity risk to 
public safety, property, or the environ-
ment, the Associate Administrator 
may issue an order requiring the oper-
ator of the facility to take necessary 
corrective action. Such action may in-
clude physical inspection, testing, re-
pair or other appropriate action to 
remedy the identified risk condition. 

(b) How is an operator notified of the 
proposed issuance of a safety order and 
what are its responses options? (1) Notice 
of proposed safety order. PHMSA will 
serve written notice of a proposed safe-
ty order under § 190.5 to an operator of 
the pipeline facility. The notice will al-
lege the existence of a condition that 
poses a pipeline integrity risk to public 
safety, property, or the environment, 
and state the facts and circumstances 
that support issuing a safety order for 
the specified pipeline or portion there-
of. The notice will also specify pro-
posed testing, evaluations, integrity 
assessment, or other actions to be 
taken by the operator and may propose 
that the operator submit a work plan 
and schedule to address the conditions 
identified in the notice. The notice will 
also provide the operator with its re-
sponse options, including procedures 
for requesting informal consultation 
and a hearing. An operator receiving a 
notice will have 30 days to respond to 
the PHMSA official who issued the no-
tice. 

(2) Informal consultation. Upon timely 
request by the operator, PHMSA will 
provide an opportunity for informal 
consultation concerning the proposed 

safety order. Such informal consulta-
tion shall commence within 30 days, 
provided that PHMSA may extend this 
time by request or otherwise for good 
cause. Informal consultation provides 
an opportunity for the respondent to 
explain the circumstances associated 
with the risk condition(s) identified in 
the notice and, where appropriate, to 
present a proposal for corrective ac-
tion, without prejudice to the opera-
tor’s position in any subsequent hear-
ing. If the respondent and Regional Di-
rector agree within 30 days of the infor-
mal consultation on a plan for the op-
erator to address each risk condition, 
they may enter into a written consent 
agreement and the Associate Adminis-
trator may issue a consent order incor-
porating the terms of the agreement. If 
a consent agreement is reached, no fur-
ther hearing will be provided in the 
matter and any pending hearing re-
quest will be considered withdrawn. If 
a consent agreement is not reached 
within 30 days of the informal con-
sultation (or if informal consultation is 
not requested), the Associate Adminis-
trator may proceed under paragraphs 
(b)(3) through (5) of this section. If 
PHMSA subsequently determines that 
an operator has failed to comply with 
the terms of a consent order, PHMSA 
may obtain any administrative or judi-
cial remedies available under 49 U.S.C. 
60101 et seq. and this part. If a consent 
agreement is not reached, any admis-
sions made by the operator during the 
informal consultation shall be excluded 
from the record in any subsequent 
hearing. Nothing in this paragraph (b) 
precludes PHMSA from terminating 
the informal consultation process if it 
has reason to believe that the operator 
is not engaging in good faith discus-
sions or otherwise concludes that fur-
ther consultation would not be produc-
tive or in the public interest. 

(3) Hearing. An operator receiving a 
notice of proposed safety order may 
contest the notice, or any portion 
thereof, by filing a written request for 
a hearing within 30 days following re-
ceipt of the notice or within 10 days 
following the conclusion of informal 
consultation that did not result in a 
consent agreement, as applicable. In 
the absence of a timely request for a 
hearing, the Associate Administrator 
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may issue a safety order in the form of 
the proposed order in accordance with 
paragraphs (c) through (g) of this sec-
tion. 

(4) Conduct of hearing. An attorney 
from the Office of Chief Counsel, will 
serve as the Presiding Official in a 
hearing under this section. The hearing 
will be conducted informally, without 
strict adherence to formal rules of evi-
dence in accordance with § 190.211. The 
respondent may submit any relevant 
information or materials, call wit-
nesses, and present arguments on the 
issue of whether a safety order should 
be issued to address the alleged pres-
ence of a condition that poses a pipe-
line integrity risk to public safety, 
property, or the environment. 

(5) Post-hearing action. Following a 
hearing under this section, the Pre-
siding Official will submit a rec-
ommendation to the Associate Admin-
istrator concerning issuance of a final 
safety order. Upon receipt of the rec-
ommendation, the Associate Adminis-
trator may proceed under paragraphs 
(c) through (g) of this section. If the 
Associate Administrator finds the fa-
cility to have a condition that poses a 
pipeline integrity risk to public safety, 
property, or the environment, the As-
sociate Administrator will issue a safe-
ty order under this section. If the Asso-
ciate Administrator does not find that 
the facility has such a condition, or 
concludes that a safety order is other-
wise not warranted, the Associate Ad-
ministrator will withdraw the notice 
and promptly notify the operator in 
writing by service as prescribed in 
§ 190.5. Nothing in this subsection pre-
cludes PHMSA and the operator from 
entering into a consent agreement at 
any time before a safety order is 
issued. 

(6) Termination of safety order. Once 
all remedial actions set forth in the 
safety order and associated work plans 
are completed, as determined by 
PHMSA, the Associate Administrator 
will notify the operator that the safety 
order has been lifted. The Associate 
Administrator shall suspend or termi-
nate a safety order whenever the Asso-
ciate Administrator determines that 
the pipeline facility no longer has a 
condition or conditions that pose a 

pipeline integrity risk to public safety, 
property, or the environment. 

(c) How is the determination made that 
a pipeline facility has a condition that 
poses an integrity risk? The Associate 
Administrator may find a pipeline fa-
cility to have a condition that poses a 
pipeline integrity risk to public safety, 
property, or the environment under 
paragraph (a) of this section: 

(1) If under the facts and cir-
cumstances the Associate Adminis-
trator determines the particular facil-
ity has such a condition; or 

(2) If the pipeline facility or a compo-
nent thereof has been constructed or 
operated with any equipment, mate-
rial, or technique with a history of 
being susceptible to failure when used 
in pipeline service, unless the operator 
involved demonstrates that such equip-
ment, material, or technique is not 
susceptible to failure given the manner 
it is being used for a particular facil-
ity. 

(d) What factors must PHMSA consider 
in making a determination that a risk 
condition is present? In making a deter-
mination under paragraph (c) of this 
section, the Associate Administrator 
shall consider, if relevant: 

(1) The characteristics of the pipe 
and other equipment used in the pipe-
line facility involved, including its age, 
manufacturer, physical properties (in-
cluding its resistance to corrosion and 
deterioration), and the method of its 
manufacture, construction or assem-
bly; 

(2) The nature of the materials trans-
ported by such facility (including their 
corrosive and deteriorative qualities), 
the sequence in which such materials 
are transported, and the pressure re-
quired for such transportation; 

(3) The characteristics of the geo-
graphical areas where the pipeline fa-
cility is located, in particular the cli-
matic and geologic conditions (includ-
ing soil characteristics) associated 
with such areas; 

(4) For hazardous liquid pipelines, the 
proximity of the pipeline to an unusu-
ally sensitive area; 

(5) The population density and 
growth patterns of the area in which 
the pipeline facility is located; 

(6) Any relevant recommendation of 
the National Transportation Safety 

VerDate Sep<11>2014 11:31 Jan 21, 2015 Jkt 232221 PO 00000 Frm 00398 Fmt 8010 Sfmt 8010 Y:\SGML\232221.XXX 232221w
re

ie
r-

av
ile

s 
on

 D
S

K
4T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



389 

Pipeline and Hazardous Materials Safety Administration, DOT § 190.243 

Board issued in connection with any 
investigation conducted by the Board; 

(7) The likelihood that the condition 
will impair the serviceability of the 
pipeline; 

(8) The likelihood that the condition 
will worsen over time; and 

(9) The likelihood that the condition 
is present or could develop on other 
areas of the pipeline. 

(e) What information will be included in 
a safety order? A safety order shall con-
tain the following: 

(1) A finding that the pipeline facility 
has a condition that poses a pipeline 
integrity risk to public safety, prop-
erty, or the environment; 

(2) The relevant facts which form the 
basis of that finding; 

(3) The legal basis for the order; 
(4) The nature and description of any 

particular corrective actions to be re-
quired of the operator; and 

(5) The date(s) by which the required 
corrective actions must be taken or 
completed and, where appropriate, the 
duration of the order. 

(f) Can PHMSA take other enforcement 
actions on the affected facilities? Nothing 
in this section precludes PHMSA from 
issuing a Notice of Probable Violation 
under § 190.207 or taking other enforce-
ment action if noncompliance is identi-
fied at the facilities that are the sub-
ject of a safety order proceeding. 

(g) May I petition for reconsideration of 
a safety order? Yes, a petition for recon-
sideration may be submitted in accord-
ance with § 190.243. 

[73 FR 16567, Mar. 28, 2008, as amended at 74 
FR 2893, Jan. 16, 2009; Amdt. 190–16, 78 FR 
58913, Sept. 25, 2013] 

§ 190.241 Finality. 
Except as otherwise provided by 

§ 190.243, an order directing amendment 
issued under § 190.206, a final order 
issued under § 190.213, a corrective ac-
tion order issued under § 190.233, or a 
safety order issued under § 190.239 is 
considered final administrative action 
on that enforcement proceeding. 

[Amdt. 190–16, 78 FR 58913, Sept. 25, 2013] 

§ 190.243 Petitions for reconsideration. 
(a) A respondent may petition the 

Associate Administrator for reconsid-
eration of an order directing amend-

ment of plans or procedures issued 
under § 190.206, a final order issued 
under § 190.213, or a safety order issued 
under § 190.239. The written petition 
must be received no later than 20 days 
after receipt of the order by the re-
spondent. A copy of the petition must 
be provided to the Chief Counsel of the 
Pipeline and Hazardous Materials Safe-
ty Administration, East Building, 2nd 
Floor, Mail Stop E26–105, 1200 New Jer-
sey Ave. SE., Washington, DC 20590 or 
by email to phmsachiefcounsel@dot.gov. 
Petitions received after that time will 
not be considered. The petition must 
contain a brief statement of the com-
plaint and an explanation as to why 
the order should be reconsidered. 

(b) If the respondent requests the 
consideration of additional facts or ar-
guments, the respondent must submit 
the reasons why they were not pre-
sented prior to issuance of the final 
order. 

(c) The filing of a petition under this 
section stays the payment of any civil 
penalty assessed. However, unless the 
Associate Administrator otherwise pro-
vides, the order, including any required 
corrective action, is not stayed. 

(d) The Associate Administrator may 
grant or deny, in whole or in part, any 
petition for reconsideration without 
further proceedings. If the Associate 
Administrator reconsiders an order 
under this section, a final decision on 
reconsideration may be issued without 
further proceedings, or, in the alter-
native, additional information, data, 
and comment may be requested by the 
Associate Administrator, as deemed 
appropriate. 

(e) It is the policy of the Associate 
Administrator to expeditiously issue 
notice of the action taken on a petition 
for reconsideration. In cases where a 
substantial delay is expected, notice of 
that fact and the date by which it is 
expected that action will be taken is 
provided to the respondent upon re-
quest and whenever practicable. 

(f) If the Associate Administrator re-
considers an order under this section, 
the decision on reconsideration is the 
final administrative action on that en-
forcement proceeding. 

(g) Any application for judicial re-
view must be filed no later than 89 days 
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