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health risk presented; the existence of alter-
native methods of eliminating the safety
hazard; the entity’s culpability; the entity’s
compliance history; the entity’s ability to
pay the assessment; the impacts an assess-
ment might exact on the entity’s continued
business; and evidence that the entity acted
in good faith. FRA staff attorneys regularly
invite small entities to present any informa-
tion related to these factors, and reduce civil
penalty assessments based on the value and
integrity of the information presented. Staff
attorneys conduct conference calls or meet
with small entities to discuss pending viola-
tions, and explain FRA’s view on the merits
of any defenses or mitigating factors pre-
sented that may have resulted or failed to
result in penalty reductions. Among the
‘‘other factors” FRA considers at this stage
is the promptness and thoroughness of the
entity’s remedial action to correct the viola-
tions and prevent a recurrence. Small enti-
ties should be sure to address these factors
in communications with FRA concerning
civil penalty cases. Long-term solutions to
compliance problems will be given great
weight in FRA’s determinations of a final
settlement offer.

Finally, under FRA’s Safety Assurance and
Compliance Program (SACP), FRA identifies
systemic safety hazards that continue to
occur in a carrier or shipper operation, and
in cooperation with the subject business, de-
velops an improvement plan to eliminate
those safety concerns. Often, the plan pro-
vides small entities with a reasonable time
frame in which to make improvements with-
out the threat of civil penalty. If FRA deter-
mines that the entity has failed to comply
with the improvement plan, however, en-
forcement action is initiated.

FRA’s small entity enforcement policy is
flexible and comprehensive. FRA’s first pri-
ority in its compliance and enforcement ac-
tivities is public and employee safety. How-
ever, FRA is committed to obtaining compli-
ance and enhancing safety with reasoned,
fair methods that do not inflict undue hard-
ship on small entities.

[68 FR 24894, May 9, 2003]
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Subpart A—General Provisions

§210.1 Scope of part.

This part prescribes minimum com-
pliance regulations for enforcement of
the Railroad Noise Emission Standards
established by the Environmental Pro-
tection Agency in 40 CFR part 201.

§210.3 Applicability.

(a) Except as provided in paragraph
(b) of this section, the provisions of
this part apply to the total sound emit-
ted by moving rail cars and loco-
motives (including the sound produced
by refrigeration and air conditioning
units that are an integral element of
such equipment), active retarders,
switcher locomotives, car coupling op-
erations, and load cell test stands, op-
erated by a railroad as defined in 45
U.S.C. 22, under the conditions de-
scribed in this part and in 40 CFR part
201.

(b) The provisions of this part do not
apply to—

(1) Steam locomotives;

(2) Street, suburban, or interurban
electric railways unless operated as a
part of the general railroad system of
transportation;



Federal Railroad Administration, DOT

(3) Sound emitted by warning de-
vices, such as horns, whistles, or bells
when operated for the purpose of safe-
ty;

(4) Special purpose equipment that
may be located on or operated from
rail cars;

(5) As prescribed in 40 CFR 201.10, the
provisions of 40 CFR 201.11 (a) and (b)
and (¢) do not apply to gas
turbinepowered locomotives or any lo-
comotive type that cannot be con-
nected by any standard method to a
load cell; or

(6) Inert retarders.

[48 FR 56758, Dec. 23, 1983, as amended at 54
FR 33228, Aug. 14, 1989]

§210.5 Definitions.

(a) Statutory definitions. All terms
used in this part and defined in the
Noise Control Act of 1972 (42 U.S.C. 4901
et seq.) have the definition set forth in
that Act.

(b) Definitions in standards. All terms
used in this part and defined in §201.1
of the Railroad Noise Emission Stand-
ards, 40 CFR 201.1, have the definition
set forth in that section.

(c) Additional definitions. As used in
this part—

Administrator means the Federal Rail-
road Administrator, the Deputy Ad-
ministrator, or any official of FRA to
whom the Administrator has delegated
authority to act in the Administrator’s
stead.

Consist of a locomotive and rail cars
means one or more locomotives cou-
pled to a rail car or rail cars.

FRA means the Federal Railroad Ad-
ministration.

Inert retarder means a device or sys-
tem for holding a classified cut of cars
and preventing it from rolling out the
bottom of a railyard.

Inspector means FRA inspectors or
FRA specialists.

Noise defective means the condition in
which railroad equipment is found to
exceed the Railroad Noise Emission
Standards, 40 CFR part 201.

Railroad equipment means rail cars,
locomotives, active retarders, and load
cell test stands.

Standards means the Railroad Noise
Emission Standards, 40 CFR part 201.
(See appendix A in this part for a list-
ing.)
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§210.13

§210.7 Responsibility for noise defec-
tive railroad equipment.

Any railroad that wuses railroad
equipment that is noise defective or
engages in a car coupling operating
that results in excessive noise accord-
ing to the criteria established in this
part and in the Standards is respon-
sible for compliance with this part.
Subject to §210.9, such railroad shall—

(a) Correct the noise defect;

(b) Remove the noise defective rail-
road equipment from service; or

(c) Modify the car coupling procedure
to bring it within the prescribed noise
limits.

§210.9 Movement of a noise defective
locomotive, rail car, or consist of a
locomotive and rail cars.

A locomotive, rail car, or consist of a
locomotive and rail cars that is noise
defective may be moved no farther
than the nearest forward facility where
the noise defective conditions can be
eliminated only after the locomotive,
rail car, or consist of a locomotive and
rail cars has been inspected and been
determined to be safe to move.

§210.11 Waivers.

(a) Any person may petition the Ad-
ministrator for a waiver of compliance
with any requirement in this part. A
waiver of compliance with any require-
ment prescribed in the Standards may
not be granted under this provision.

(b) Each petition for a waiver under
this section must be filed in the man-
ner and contain information required
by 49 CFR part 211.

(c) If the Administrator finds that a
waiver of compliance applied for under
paragraph (a) of this section is in the
public interest and is consistent with
railroad noise abatement and safety,
the Administrator may grant a waiver
subject to any condition he deems nec-
essary. Notice of each waiver granted,
including a statement of the reasons
therefor, will be published in the FED-
ERAL REGISTER.

§210.13 Penalty.

Any person who operates railroad
equipment subject to the Standards in
violation of any requirement of this
part or of the Standards is liable to
penalty as prescribed in section 11 of
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