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this regulation, are the legally binding 
equivalent of traditional handwritten 
signatures; 

(5) The certification shall be sub-
mitted, in paper form and signed with 
a traditional handwritten signature, to 
the Associate Administrator for Rail-
road Safety/Chief Safety Officer; and 

(6) Persons using electronic signa-
tures shall, upon agency request, pro-
vide additional certification or testi-
mony that a specific electronic signa-
ture is the legally binding equivalent 
of the signer’s handwritten signature. 

(h) Exception. A railroad, or a con-
tractor or subcontractor to a railroad, 
is excused from the requirements of 
paragraphs (a) and (f) of this section as 
to any employees for which— 

(1) The railroad, or a contractor or 
subcontractor to a railroad, maintains 
hours of service records using an elec-
tronic recordkeeping system that com-
plies with the requirements of subpart 
D of this part; and 

(2) The electronic recordkeeping sys-
tem referred to in paragraph (h)(1) of 
this section requires— 

(i) The employee to enter an expla-
nation for any excess service certified 
by the employee; and 

(ii) The railroad, or a contractor or 
subcontractor of a railroad, to analyze 
each instance of excess service cer-
tified by one of its employees, make a 
determination as to whether each in-
stance of excess service would be re-
portable under the provisions of para-
graphs (b) through (e) of this section, 
and allows the railroad, or a contractor 
or subcontractor to a railroad, to ap-
pend its analysis to its employee’s 
electronic record; and 

(iii) Allows FRA inspectors and State 
inspectors participating under 49 CFR 
part 212 access to employee reports of 
excess service and any explanations 
provided. 

[74 FR 25349, May 27, 2009, as amended at 76 
FR 50397, Aug. 12, 2011] 

§§ 228.21—228.23 [Reserved] 

Subpart C—Construction of Rail-
road-Provided Sleeping Quar-
ters 

SOURCE: 43 FR 31012, July 19, 1978, unless 
otherwise noted. 

§ 228.101 Distance requirement for em-
ployee sleeping quarters; defini-
tions used in this subpart. 

(a) The Hours of Service Act, as 
amended (45 U.S.C. 61–64b), makes it 
unlawful for any common carrier en-
gaged in interstate or foreign com-
merce by railroad to begin, on or after 
July 8, 1976, the construction or recon-
struction of sleeping quarters for em-
ployees who perform duties covered by 
the act ‘‘within or in the immediate vi-
cinity (as determined in accordance 
with rules prescribed by the Secretary 
of Transportation) of any area where 
railroad switching or humping oper-
ations are performed.’’ 45 U.S.C. 
62(a)(4). This subpart sets forth (1) a 
general definition of ‘‘immediate vicin-
ity’’ (§ 228.101(b)), (2) procedures under 
which a carrier may request a deter-
mination by the Federal Railroad Ad-
ministration that a particular proposed 
site is not within the ‘‘immediate vi-
cinity’’ of railroad switching or hump-
ing operations (§§ 228.103 and 228.105), 
and (3) the basic criteria utilized in 
evaluating proposed sites (§ 228.107). 

(b) Except as determined in accord-
ance with the provisions of this sub-
part, the ’immediate vicinity‘ shall 
mean the area within one-half mile 
(2,640 feet) (804 meters) of switching or 
humping operations as measured from 
the nearest rail of the nearest trackage 
where switching or humping operations 
are performed to the point on the site 
where the carrier proposes to construct 
or reconstruct the exterior wall of the 
structure, or portion of such wall, 
which is closest to such operations. 

(c) As used in this subpart— 
(1) Construction shall refer to the— 
(i) Creation of a new facility; 
(ii) Expansion of an existing facility; 
(iii) Placement of a mobile or mod-

ular facility; or 
(iv) Acquisition and use of an exist-

ing building. 
(2) Reconstruction shall refer to the— 
(i) Replacement of an existing facil-

ity with a new facility on the same 
site; or 

(ii) Rehabilitation or improvement of 
an existing facility (normal periodic 
maintenance excepted) involving the 
expenditure of an amount representing 
more than 50 percent of the cost of re-
placing such facility on the same site 
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at the time the work of rehabilitation 
or improvement began, the replace-
ment cost to be estimated on the basis 
of contemporary construction methods 
and materials. 

(3) Switching or humping operations in-
cludes the classification of placarded 
railroad cars according to commodity 
or destination, assembling of placarded 
cars for train movements, changing the 
position of placarded cars for purposes 
of loading, unloading, or weighing, and 
the placing of placarded cars for repair. 
However, the term does not include the 
moving of rail equipment in connection 
with work service, the moving of a 
train or part of a train within yard 
limits by a road locomotive or placing 
locomotives or cars in a train or re-
moving them from a train by a road lo-
comotive while en route to the train’s 
destination. The term does include op-
erations within this definition which 
are conducted by any railroad; it is not 
limited to the operations of the carrier 
contemplating construction or recon-
struction of railroad employee sleeping 
quarters. 

(4) Placarded car shall mean a rail-
road car required to be placarded by 
the Department of Transportation haz-
ardous materials regulations (49 CFR 
172.504). 

(5) The term Leq (8) shall mean the 
equivalent steady state sound level 
which in 8 hours would contain the 
same acoustic energy as the time-vary-
ing sound level during the same time 
period. 

[43 FR 31012, July 19, 1978, as amended at 76 
FR 67088, Oct. 31, 2011] 

§ 228.102 Distance requirement for 
camp cars provided as sleeping 
quarters exclusively to MOW work-
ers. 

(a) The hours of service laws at 49 
U.S.C. 21106(b) provide that a railroad 
that uses camp cars must comply with 
49 U.S.C. 21106(a) no later than Decem-
ber 31, 2009. Accordingly, on or after 
December 31, 2009, a railroad shall not 
begin construction or reconstruction of 
a camp car provided by the railroad as 
sleeping quarters exclusively for MOW 
workers within or in the immediate vi-
cinity of any area where railroad 
switching or humping of placarded cars 
is performed. 

(b) This subpart includes definitions 
of most of the relevant terms 
(§ 228.101(b) and (c)), the procedures 
under which a railroad may request a 
determination by the Federal Railroad 
Administration that a particular pro-
posed site for the camp car is not with-
in the ‘‘immediate vicinity’’ of railroad 
switching or humping operations 
(§§ 228.103 and 228.105), and the basic cri-
teria utilized in evaluating proposed 
sites. See § 228.5 for definitions of other 
terms. For purposes of this § 228.102, 
references to ‘‘employees’’ in §§ 228.103 
through 228.107 shall be read to include 
MOW workers. 

[76 FR 67088, Oct. 31, 2011] 

§ 228.103 Approval procedure: con-
struction within one-half mile (2,640 
feet) (804 meters). 

(a) A common carrier that has devel-
oped plans for the construction or re-
construction of sleeping quarters sub-
ject to this subpart and which is con-
sidering a site less than one-half mile 
(2,640 feet) (804 meters) from any area 
where switching or humping operations 
are performed, measured from the 
nearest rail of the nearest trackage 
utilized on a regular or intermittent 
basis for switching or humping oper-
ations to the point on the site where 
the carrier proposes to construct or re-
construct the exterior wall of the 
structure, or portion of such wall, 
which is closest to such operations, 
must obtain the approval of the Fed-
eral Railroad Administration before 
commencing construction or recon-
struction on that site. Approval may 
be requested by filing a petition con-
forming to the requirements of this 
subpart. 

(b) A carrier is deemed to have con-
ducted switching or humping oper-
ations on particular trackage within 
the meaning of this subpart if plac-
arded cars are subjected to the oper-
ations described in § 228.101(c)(3) within 
the 365-day period immediately pre-
ceding the date construction or recon-
struction is commenced or if such oper-
ations are to be permitted on such 
trackage after such date. If the carrier 
does not have reliable records con-
cerning the traffic handled on the 
trackage within the specified period, it 
shall be presumed that switching of 
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