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(3) Operations are conducted under 
operating rules that require every loco-
motive and train to proceed at a speed 
that permits stopping within one half 
the range of vision of the locomotive 
engineer. 

[76 FR 69841, Nov. 9, 2011, as amended at 77 
FR 6491, Feb. 8, 2012] 

Subpart E—Denial and Revocation 
of Certification 

§ 242.401 Denial of certification. 
(a) A railroad shall notify a can-

didate for certification or recertifi-
cation of information known to the 
railroad that forms the basis for deny-
ing the person certification and provide 
the person a reasonable opportunity to 
explain or rebut that adverse informa-
tion in writing prior to denying certifi-
cation. A railroad shall provide the 
conductor candidate with any written 
documents or records, including writ-
ten statements, related to failure to 
meet a requirement of this part which 
support its pending denial decision. 

(b) This section does not require fur-
ther opportunity to comment if the 
railroad’s denial is based solely on fac-
tors addressed by § 242.111, § 242.115, or 
§ 242.403 and the opportunity to com-
ment afforded by § 242.109 has been pro-
vided. 

(c) If a railroad denies a person cer-
tification or recertification, it shall 
notify the person of the adverse deci-
sion and explain, in writing, the basis 
for its denial decision. The basis for a 
railroad’s denial decision shall address 
any explanation or rebuttal informa-
tion that the conductor candidate may 
have provided in writing pursuant to 
paragraph (a) of this section. The docu-
ment explaining the basis for the de-
nial shall be served on the person with-
in 10 days after the railroad’s decision 
and shall give the date of the decision. 

(d) A railroad shall not deny the per-
son’s certification for failing to comply 
with a railroad operating rule or prac-
tice which constitutes a violation 
under § 242.403(e)(1) through (11) of this 
part if sufficient evidence exists to es-
tablish that an intervening cause pre-
vented or materially impaired the con-
ductor’s ability to comply with that 
railroad operating rule or practice. 

§ 242.403 Criteria for revoking certifi-
cation. 

(a) Each railroad shall adopt and 
comply with a program which meets 
the requirements of this section. When 
any person including, but not limited 
to, each railroad, railroad officer, su-
pervisor, and employee violates any re-
quirement of a program which com-
plies with the requirements of this sec-
tion, that person shall be considered to 
have violated the requirements of this 
section. 

(b) It shall be unlawful to fail to com-
ply with any of the railroad rules and 
practices described in paragraph (e) of 
this section. 

(c)(1) A certified conductor who has 
demonstrated a failure to comply with 
railroad rules and practices described 
in paragraph (e) of this section shall 
have his or her certification revoked. 

(2) A certified conductor who is moni-
toring, piloting, or instructing a con-
ductor and fails to take appropriate ac-
tion to prevent a violation of para-
graph (e) of this section shall have his 
or her certification revoked. Appro-
priate action does not mean that a su-
pervisor, pilot, or instructor must pre-
vent a violation from occurring at all 
costs; the duty may be met by warning 
the conductor or the engineer, as ap-
propriate, of a potential or foreseeable 
violation. 

(3) A certified conductor who is 
called by a railroad to perform the 
duty of a train crew member other 
than that of conductor or locomotive 
engineer shall not have his or her cer-
tification revoked based on actions 
taken or not taken while performing 
that duty. 

(d) Limitations on consideration of 
prior operating rule compliance data: 
In determining whether a person may 
be or remain certified as a conductor, a 
railroad shall consider as operating 
rule compliance data only conduct de-
scribed in paragraphs (e)(1) through 
(e)(11) of this section that occurred 
within a period of 36 consecutive 
months prior to the determination. A 
review of an existing certification shall 
be initiated promptly upon the occur-
rence and documentation of any con-
duct described in this section. 

VerDate Sep<11>2014 10:25 Jan 26, 2015 Jkt 232222 PO 00000 Frm 01073 Fmt 8010 Sfmt 8010 Q:\49\49V4.TXT 31


		Superintendent of Documents
	2020-01-27T16:00:39-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




