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by the railroad, specifying the loca-
tions, dates, and identities of all per-
sons who were present or involved in 
the railroad’s actions (to the degree 
known by the petitioner); 

(4) Explain the nature of the remedial 
action sought; 

(5) Be supplemented by a copy of all 
written documents in the petitioner’s 
possession or reasonably available to 
the petitioner that document that rail-
road’s decision; and 

(6) Be filed in a timely manner. 
(7) Be supplemented, if requested by 

the Operating Crew Review Board, with 
a copy of the information under 49 CFR 
40.329 that laboratories, medical review 
officers, and other service agents are 
required to release to employees. The 
petitioner must provide written expla-
nation in response to an Operating 
Crew Review Board request if written 
documents that should be reasonably 
available to the petitioner are not sup-
plied. 

(c) A petition seeking review of a 
railroad’s decision to deny certifi-
cation or recertification or revoke cer-
tification in accordance with the pro-
cedures required by § 242.407 filed with 
FRA more than 120 days after the date 
the railroad’s denial or revocation de-
cision was served on the petitioner will 
be denied as untimely except that the 
Operating Crew Review Board for cause 
shown may extend the petition filing 
period at any time in its discretion: 

(1) Provided the request for extension 
is filed before the expiration of the pe-
riod provided in this paragraph; or 

(2) Provided that the failure to time-
ly file was the result of excusable ne-
glect. 

(d) A party aggrieved by a Board de-
cision to deny a petition as untimely 
or not in compliance with the require-
ments of this section may file an ap-
peal with the Administrator in accord-
ance with § 242.511. 

§ 242.505 Processing certification re-
view petitions. 

(a) Each petition shall be acknowl-
edged in writing by FRA. The acknowl-
edgment shall contain the docket num-
ber assigned to the petition and a 
statement of FRA’s intention that the 
Board will attempt to render a decision 
on this petition within 180 days from 

the date that the railroad’s response is 
received or from the date upon which 
the railroad’s response period has 
lapsed pursuant to paragraph (c) of this 
section. 

(b) Upon receipt of the petition, FRA 
will notify the railroad that it has re-
ceived the petition and where the peti-
tion may be accessed. 

(c) Within 60 days from the date of 
the notification provided in paragraph 
(b) of this section, the railroad may 
submit to FRA any information that 
the railroad considers pertinent to the 
petition. Late filings will only be con-
sidered to the extent practicable. 

(d) A railroad that submits such in-
formation shall: 

(1) Identify the petitioner by name 
and the docket number of the review 
proceeding and provide the railroad’s 
email address (if available); 

(2) Serve a copy of the information 
being submitted to FRA to the peti-
tioner and petitioner’s representative, 
if any; and 

(3) File the information with the 
Docket Clerk, U.S. Department of 
Transportation, Docket Operations (M– 
30), West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC 20590. The form of such 
information may be in written or elec-
tronic form consistent with the stand-
ards and requirements established by 
the Federal Docket Management Sys-
tem and posted on its Web site at http:// 
www.regulations.gov. 

(e) Each petition will then be re-
ferred to the Operating Crew Review 
Board for a decision. 

(f) Based on the record, the Board 
shall have the authority to grant, 
deny, dismiss or remand the petition. 

(g) If the Board finds that there is in-
sufficient basis for granting or denying 
the petition, the Board shall issue an 
order affording the parties an oppor-
tunity to provide additional informa-
tion or argument consistent with its 
findings. 

(h) Standard of review for factual 
issues: When considering factual issues, 
the Board will determine whether there 
is substantial evidence to support the 
railroad’s decision, and a negative find-
ing is grounds for granting the peti-
tion. 
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(i) Standard of review for procedural 
issues: When considering procedural 
issues, the Board will determine wheth-
er substantial harm was caused the pe-
titioner by virtue of the failure to ad-
here to the dictated procedures for 
making the railroad’s decision. A find-
ing of substantial harm is grounds for 
reversing the railroad’s decision. To es-
tablish grounds upon which the Board 
may grant relief, Petitioner must 
show: 

(1) That procedural error occurred, 
and 

(2) The procedural error caused sub-
stantial harm. 

(j) Standard of review for legal 
issues: Pursuant to its reviewing role, 
the Board will consider whether the 
railroad’s legal interpretations are cor-
rect based on a de novo review. 

(k) The Board will determine whether 
the denial or revocation of certifi-
cation or recertification was improper 
under this regulation (i.e., based on an 
incorrect determination that the per-
son failed to meet the certification re-
quirements of this regulation) and 
grant or deny the petition accordingly. 
The Board will not otherwise consider 
the propriety of a railroad’s decision, 
i.e., it will not consider whether the 
railroad properly applied its own more 
stringent requirements. 

(l) The Board’s written decision shall 
be served on the petitioner, including 
the petitioner’s representative, if any, 
and the railroad. 

§ 242.507 Request for a hearing. 
(a) If adversely affected by the Oper-

ating Crew Review Board’s decision, ei-
ther the petitioner before the Board or 
the railroad involved shall have a right 
to an administrative proceeding as pre-
scribed by § 242.509. 

(b) To exercise that right, the ad-
versely affected party shall, within 20 
days of service of the Board’s decision 
on that party, file a written request 
with the Docket Clerk, U.S. Depart-
ment of Transportation, Docket Oper-
ations (M–30), West Building Ground 
Floor, Room W12–140, 1200 New Jersey 
Avenue SE., Washington, DC 20590. The 
form of such request may be in written 
or electronic form consistent with the 
standards and requirements established 
by the Federal Docket Management 

System and posted on its Web site at 
http://www.regulations.gov. 

(c) If a party fails to request a hear-
ing within the period provided in para-
graph (b) of this section, the Operating 
Crew Review Board’s decision will con-
stitute final agency action. 

(d) If a party elects to request a hear-
ing, that person shall submit a written 
request to the Docket Clerk containing 
the following: 

(1) The name, address, telephone 
number, and email address (if avail-
able) of the respondent and the re-
questing party’s designated representa-
tive, if any; 

(2) The specific factual issues, indus-
try rules, regulations, or laws that the 
requesting party alleges need to be ex-
amined in connection with the certifi-
cation decision in question; and 

(3) The signature of the requesting 
party or the requesting party’s rep-
resentative, if any. 

(e) Upon receipt of a hearing request 
complying with paragraph (d) of this 
section, FRA shall arrange for the ap-
pointment of a presiding officer who 
shall schedule the hearing for the ear-
liest practicable date. 

§ 242.509 Hearings. 
(a) An administrative hearing for a 

conductor certification petition shall 
be conducted by a presiding officer, 
who can be any person authorized by 
the Administrator, including an admin-
istrative law judge. 

(b) The presiding officer may exercise 
the powers of the Administrator to reg-
ulate the conduct of the hearing for the 
purpose of achieving a prompt and fair 
determination of all material issues in 
controversy. 

(c) The presiding officer shall con-
vene and preside over the hearing. The 
hearing shall be a de novo hearing to 
find the relevant facts and determine 
the correct application of this part to 
those facts. The presiding officer may 
determine that there is no genuine 
issue covering some or all material 
facts and limit evidentiary proceedings 
to any issues of material fact as to 
which there is a genuine dispute. 

(d) The presiding officer may author-
ize discovery of the types and quan-
tities which in the presiding officer’s 
discretion will contribute to a fair 
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