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apply State law regarding community or 
marital property rights or divisions. 

2. OPM will not divide disability retire-
ment benefits when such a division would be 
contrary to State law unless the order ex-
pressly directs division of ‘‘disability’’ bene-
fits. 

B. Orders that do not specify the ‘‘commu-
nity property’’ fraction or percentage of the 
former spouse’s share will not be considered 
qualifying because the amount of the benefit 
cannot be computed from the face of the 
order or from normal OPM files (5 CFR 
838.1004(b)). 

[55 FR 9103, Mar. 12, 1990. Redesignated and 
amended at 57 FR 33596, July 29, 1992] 
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GUIDELINES FOR INTERPRETING STATE COURT 
ORDERS AWARDING SURVIVOR ANNUITY BEN-
EFITS TO FORMER SPOUSES 

These guidelines explain the interpretation 
that the Office of Personnel Management 
(OPM) will place on terms and phrases fre-
quently used in awarding survivor benefits. 
These guidelines are intended not only for 
the use of OPM, but also for the legal com-
munity as a whole, with the hope that by in-
forming attorneys, in advance, about the 
manner in which OPM will interpret terms 
written into court orders, the resulting or-
ders will be more carefully drafted, using the 
proper language to accomplish the aims of 
the court. 

I. INSURABLE INTEREST ANNUITIES 

Two types of potential survivor annuities 
may be provided by retiring employees to 
cover former spouses. Section 8341(h) of title 
5, United States Code, provides for ‘‘former 
spouse annuities.’’ Section 8339(k) of title 5, 
United States Code, provides for ‘‘insurable 
interest annuities.’’ These are distinct bene-
fits, each with its own advantages. 

A. OPM will enforce State court orders to 
provide section 8341(h) annuities. These an-
nuities are less expensive and have fewer re-
strictions than insurable interest annuities 
but the former spouse’s interest will auto-
matically terminate upon remarriage before 
age 55. To provide a section 8341(h) annuity, 
the order must use terms such as ‘‘former 
spouse annuity,’’ ‘‘section 8341(h) annuity,’’ 
or ‘‘survivor annuity.’’ 

B. OPM will not enforce State court orders 
to provide ‘‘insurable interest annuities’’ 
under section 8339(k). These annuities may 
only be elected at the time of retirement by 
a retiring employee who is not retiring under 
the disability provision of the law and who is 
in good health. The retiree may also elect to 
cancel the insurable interest annuity to pro-
vide a survivor annuity for a spouse acquired 
after retirement. The parties might seek to 
provide this type of annuity interest if the 
non-employee spouse expects to remarry be-
fore age 55, if the employee expects to re-
marry a younger second spouse before retire-
ment, or if another former spouse has al-
ready been awarded a section 8341(h) annu-
ity. However, the State court will have to 
provide its own remedy if the employee is 
not eligible for or does not make the elec-
tion. OPM will not enforce the order. Lan-
guage including the words ‘‘insurable inter-
est’’ or referring to section 8339(k) will be in-
terpreted as providing for this type of sur-
vivor benefit. 

C. In orders which contain internal con-
tradictions about the type of annuity, such 
as ‘‘insurable interest annuity under section 
8341(h),’’ the section reference will control. 

II. ORDERS DIRECTED AT OTHER RETIREMENT 
SYSTEMS 

A. Except as provided in paragraphs A1 and 
A2, orders directed at other retirement sys-
tems will not be interpreted as affecting 
Civil Service Retirement System (CSRS) 
benefits. 

1. Orders that mistakenly label CSRS bene-
fits as Federal Employee’s Retirement Sys-
tem (FERS) benefits, will be interpreted as 
affecting CSRS benefits and vice versa. 

2. Unless the order expressly provides oth-
erwise, for employees transferring to FERS, 
orders directed at CSRS benefits will be in-
terpreted as applying to the entire FERS 
basic benefit, including the CSRS compo-
nent, if any. 

B. Orders directed at other Federal retire-
ment systems such as military retired pay, 
Foreign Service retirement benefits and Cen-
tral Intelligence Agency retirement benefits 
will not be interpreted as awarding a former 
spouse annuity under CSRS. Thus, orders 
should contain language identifying the re-
tirement system from which survivor bene-
fits are being awarded. For example, orders 
should contain terms such as ‘‘CSRS,’’ 
‘‘OPM,’’ ‘‘Federal Government employee sur-
vivor benefits,’’ or ‘‘survivor benefits pay-
able based on service with the U. S. Depart-
ment of Agriculture,’’ etc. 

C. Orders affecting military retired pay, 
even when military retired pay has been 
waived for inclusion in CSRS annuities, will 
not be interpreted as awarding a former 
spouse annuity under CSRS. 
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III. SPECIFICITY REQUIRED TO AWARD A 
FORMER SPOUSE ANNUITY. 

A. Orders must contain language identi-
fying the benefits affected. For example, 
‘‘CSRS,’’ ‘‘OPM,’’ or ‘‘Federal Government’’ 
survivor benefits, or ‘‘survivor benefits pay-
able based on service with the U.S. Depart-
ment of Agriculture,’’ etc., will be considered 
sufficient identification. 

B. 1. Except as provided paragraphs B2 
through B4, orders must specify the benefit 
being awarded. Orders must contain lan-
guage such as ‘‘survivor annuity,’’ ‘‘death 
benefits,’’ ‘‘former spouse annuity under 5 
U.S.C. 8341(h)(1),’’ etc. 

2. Orders that provide that the former 
spouse is to ‘‘continue as’’ or ‘‘be named as’’ 
the ‘‘designated beneficiary’’ of CSRS bene-
fits will be interpreted to award a former 
spouse annuity. 

3. Orders that provide that the former 
spouse will ‘‘continue to receive benefits 
after the death of’’ the employee or ‘‘that 
benefits will continue after the death of’’ the 
employee, but do not use terms such as 
‘‘survivor annuity,’’ ‘‘death benefits,’’ 
‘‘former spouse annuity,’’ or similar terms 
will not be interpreted to award a former 
spouse annuity. 

4. Orders that give the former spouse the 
right to elect a former spouse annuity will 
be interpreted to award a former spouse an-
nuity. The former spouse does not have an 
election opportunity. OPM will not accept an 
election by the former spouse to eliminate 
the court-awarded former spouse annuity. 

C. 1. Orders that unequivocally award sur-
vivor annuity and direct the former spouse 
to pay for that benefit are qualifying court 
orders. If the former spouse has also been 
awarded a portion of the retiree’s benefits 
then the cost of the survivor benefit will be 
deducted from the former spouse’s portion of 
the annuity (if sufficient to cover the total 
cost—there will be no partial withholding). 
Otherwise, the reduction will be taken from 
the retiree’s annuity and collection from the 
former spouse will be a private matter be-
tween the parties. 

2. Orders that condition the award of sur-
vivor annuity on the former spouse’s pay-
ment of the cost of the benefit are qualifying 
only if there is also an award of retirement 
benefits sufficient to cover the cost. Absent 
a sufficient award of employee retirement 
benefits to pay the cost of survivor benefits, 
the order is not qualifying. 

D. Orders providing that former spouses 
will keep the survivor annuity to which they 
were entitled at the time of the divorce will 
be interpreted to award a former spouse an-
nuity in the same amount as they had at the 
time of divorce. 

E. Orders that fail to state the amount of 
the former spouse annuity will be inter-

preted as providing the maximum former 
spouse annuity. 

F. Orders awarding a former spouse annu-
ity of less than $12 per year are qualifying 
court orders. Such orders will be interpreted 
to provide an initial rate of $1 per month 
plus all cost-of-living increases occurring 
after the date of the order. The reduction in 
the retiree’s annuity will be computed as 
though the order provided a former spouse 
annuity of $1 per month. 

G. Orders that provide full survivor annu-
ity benefits to a former spouse with the con-
tingency that the employee or annuitant 
may elect a lesser benefit for the former 
spouse upon his or her remarriage will be in-
terpreted to provide only a full survivor an-
nuity benefit to the former spouse. In order 
to provide full survivor annuity benefits to a 
former spouse with the contingency that the 
employee or annuitant may provide a lesser 
survivor annuity benefit to the former 
spouse in order to provide survivor annuity 
benefits for a subsequent spouse, the order 
should allow a reduction in the former 
spouse benefit contingent upon the employ-
ee’s or annuitant’s election of survivor annu-
ity benefits for a subsequent spouse. A reduc-
tion in the amount of survivor benefits pro-
vided to the former spouse will not be per-
mitted if it is contingent upon the employ-
ee’s or annuitant’s remarriage rather than his 
or her election of survivor annuity benefits 
for a subsequent spouse. (See 5 CFR 
838.1004(b).) 

[55 FR 9105, Mar. 12, 1990. Redesignated and 
amended at 57 FR 33596, July 29, 1992] 

Subpart K—Court Orders Under 
the Child Abuse Account-
ability Act 

SOURCE: 59 FR 66637, Dec. 28, 1994, unless 
otherwise noted. 

REGULATORY STRUCTURE 

§ 838.1101 Purpose and scope. 

(a) This subpart regulates the proce-
dures that the Office of Personnel Man-
agement will follow upon the receipt of 
claims arising out of child abuse judg-
ment enforcement orders. 

(b) This subpart prescribes— 
(1) The circumstances that must 

occur before employee annuities or re-
funds of employee contributions are 
available to satisfy a child abuse judg-
ment enforcement order; and 

(2) The procedures that a child abuse 
creditor must follow when applying for 
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