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However, in certain circumstances,
such as filling law enforcement posi-
tions, an agency may choose to initiate
a preliminary suitability review at the
time of application. Whether or not a
person is likely to be eligible for selec-
tion, OPM must be informed in all
cases where there is evidence of mate-
rial, intentional false statements, or
deception or fraud in examination or
appointment, and OPM will take a
suitability action where warranted.

(e) When an agency, exercising au-
thority under this part by delegation
from OPM, makes a suitability deter-
mination or changes a tentative favor-
able placement decision to an unfavor-
able decision, based on an OPM report
of investigation or upon an investiga-
tion conducted pursuant to OPM-dele-
gated authority, the agency must:

(1) Ensure that the records used in
making the determination are accu-
rate, relevant, timely, and complete to
the extent reasonably necessary to en-
sure fairness to the person in any de-
termination;

(2) Ensure that all applicable admin-
istrative procedural requirements pro-
vided by law, the regulations in this
part, and OPM issuances as described
in §731.102(c) have been observed;

(3) Consider all available information
in reaching its final decision on a suit-
ability determination or suitability ac-
tion, except information furnished by a
non-corroborated confidential source,
which may be used only for limited
purposes, such as information used to
develop a lead or in interrogatories to
a subject, if the identity of the source
is not compromised in any way; and

(4) Keep any record of the agency
suitability determination or action as
required by OPM issuances as described
in §731.102(c).

(f) OPM may revoke an agency’s dele-
gation to make suitability determina-
tions and take suitability actions
under this part if an agency fails to
conform to this part or OPM issuances
as described in §731.102(c).

(g) OPM retains jurisdiction to make
final determinations and take actions
in all suitability cases where there is
evidence that there has been a mate-
rial, intentional false statement, or de-
ception or fraud in examination or ap-
pointment. OPM also retains jurisdic-
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tion over all suitability cases involving
a refusal to furnish testimony as re-
quired by §5.4 of this chapter. Agencies
must refer these cases to OPM for suit-
ability determinations and suitability
actions under this authority. Although
no prior approval is needed, notifica-
tion to OPM is required if the agency
wants to take, or has taken, action
under its own authority (6 CFR part
315, 5 CFR part 359, or 5 CFR part 752)
in cases involving material, inten-
tional false statement in examination
or appointment, or deception or fraud
in examination or appointment; or re-
fusal to furnish testimony as required
by §5.4 of this title. In addition, para-
graph (a) of this section notwith-
standing, OPM may, in its discretion,
exercise its jurisdiction under this part
in any case it deems necessary.

§731.104 Appointments subject to in-
vestigation.

(a) To establish a person’s suitability
for employment, appointments to cov-
ered positions identified in §731.101 re-
quire the person to undergo an inves-
tigation by OPM or by an agency with
delegated authority from OPM to con-
duct investigations. However, except as
provided in paragraph (b)(2), an ap-
pointment will not be subject to inves-
tigation when the person being ap-
pointed has undergone a background
investigation and the appointment in-
volves:

(1) Appointment or conversion to an
appointment in a covered position if
the person has been serving continu-
ously with the agency for at least 1
year in one or more covered positions
subject to investigation;

(2) Transfer to a covered position,
provided the person has been serving
continuously for at least 1 year in a
covered position subject to investiga-
tion;

(3) Transfer or appointment from an
excepted service position that is not a
covered position to a covered position,
provided the person has been serving
continuously for at least 1 year in a po-
sition where the person has been deter-
mined fit for appointment based on cri-
teria equivalent to the factors provided
at 5 CFR 731.202;
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(4) Appointment to a covered position
from a position as an employee work-
ing as a Federal Government contract
employee, provided the person has been
serving continuously for at least 1 year
in a job where a Federal agency deter-
mined the contract employee was fit to
perform work on the contract based on
criteria equivalent to the factors pro-
vided at 5 CFR 731.202; or

(5) Appointment to a covered position
where there has been a break in service
of less than 24 months, and the service
immediately preceding the break was
in a covered position, an excepted serv-
ice position, or a contract employee
position described in paragraphs (a)(l)
to (a)(4) of this section.

(b)(1) Either OPM or an agency with
delegated suitability authority may in-
vestigate and take a suitability action
against an applicant, appointee, or em-
ployee in accordance with §731.105.
There is no time limit on the authority
of OPM or an agency with delegated
suitability authority to conduct the re-
quired investigation of an applicant
who has been appointed to a position.
An employee does not have to serve a
new probationary or trial period mere-
ly because his or her appointment is
subject to investigation under this sec-
tion. An employee’s probationary or
trial period is not extended because his
or her appointment is subject to inves-
tigation under this section.

(2) An appointment to a covered posi-
tion also will be subject to investiga-
tion when:

(i) The covered position requires a
higher level of investigation than pre-
viously conducted for the person being
appointed; or

(ii) An agency obtains new informa-
tion in connection with the person’s
appointment that calls into question
the person’s suitability under §731.202;

(3) Suitability determinations must
be made for all appointments that are
subject to investigation.

(c) Positions that are intermittent,
seasonal, per diem, or temporary, not
to exceed an aggregate of 180 days per
year in either a single continuous ap-
pointment or series of appointments,
do not require a background investiga-
tion as described in §731.106(c)(1). The
employing agency, however, must con-
duct such checks as it deems appro-
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priate to ensure the suitability of the
person.

(d) Reinvestigation requirements
under §731.106 for public trust positions
are not affected by this section.

(e) For purposes of this section, ‘‘cri-
teria equivalent to the factors provided
at 5 CFR 731.202” are criteria that pro-
vide adequate assurance that the per-
son to be appointed, converted to an
appointment, or transferred is suitable
to be employed in a covered position,
as determined by OPM, in issuances
under this regulation. A decision by
OPM, or by an agency applying guid-
ance from OPM, that a prior fitness de-
termination was not based on criteria
equivalent to the factors provided at 5
CFR 731.202, and that a new investiga-
tion or adjudication is necessary is not
subject to review under section 731.501
of this part.

[73 FR 20154, Apr. 15, 2008, as amended at 73
FR 66492, Nov. 11, 2008; 76 FR 69608, Nov. 9,
2011]

§731.105 Authority to take suitability
actions.

(a) Neither OPM nor an agency act-
ing under delegated authority may
take a suitability action in connection
with any application for, or appoint-
ment to, a position that is not subject
to investigation or check under
§731.104.

(b) OPM may take a suitability ac-
tion under this part against an appli-
cant or appointee based on any of the
criteria of §731.202;

(c) Except as limited by §731.103(g),
an agency, exercising delegated au-
thority, may take a suitability action
under this part against an applicant or
appointee based on the criteria of
§731.202;

(d) OPM may take a suitability ac-
tion under this part against an em-
ployee based on the criteria of
§731.202(b)(3), (4), or (8).

(e) An agency may not take a suit-
ability action against an employee.
Nothing in this part precludes an agen-
cy from taking an adverse action
against an employee under the proce-
dures and standards of part 752 of this
chapter or terminating a probationary
employee under the procedures of part
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