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(b) Contents of the notice. The notice
shall contain information indicating
the:

(1) Effective date of the debarment;

(2) Minimum length of the debar-
ment;

(3) Basis for the debarment;

(4) Provisions of law and regulation
authorizing the debarment;

(5) Effect of the debarment;

(6) Provider’s right to contest the de-
barment to the debarring official;

(7) Provider’s right to request OPM
to reduce the length of debarment, if it
exceeds the minimum period required
by law or this subpart; and

(8) Procedures the provider shall be
required to follow to apply for rein-
statement at the end of his period of
debarment, and to seek a waiver of the
debarment on the basis that he is the
sole health care provider or the sole
source of essential specialized services
in a community.

(c) Methods of sending mnotice. OPM
shall send the notice of proposed debar-
ment and the final decision notice (if a
contest is filed) to the provider’s last
known address by first class mail, or,
at OPM’s option, by express delivery
service.

(d) Delivery to attorney, agent, or rep-
resentatives. (1) If OPM proposes to
debar an individual health care pro-
vider, it may send the notice of pro-
posed debarment directly to the pro-
vider or to any other person designated
by the provider to act as a representa-
tive in debarment proceedings.

(2) In the case of a health care pro-
vider that is an entity, OPM shall deem
notice sent to any owner, partner, di-
rector, officer, registered agent for
service of process, attorney, or man-
aging employee as constituting notice
to the entity.

(e) Presumed timeframes for receipt of
notice. OPM computes timeframes asso-
ciated with the delivery notices de-
scribed in paragraph (c) of this section
so that:

(1) When OPM sends notice by a
method that provides a confirmation of
receipt, OPM deems that the provider
received the notice at the time indi-
cated in the confirmation; and

(2) When OPM sends notice by a
method that does not provide a con-
firmation of receipt, OPM deems that
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the provider received the notice 5 busi-
ness days after it was sent.

(f) Procedures if notice cannot be deliv-
ered. (1) If OPM learns that a notice
was undeliverable as addressed or rout-
ed, OPM shall make reasonable efforts
to obtain a current and accurate ad-
dress, and to resend the notice to that
address, or it shall use alternative
methods of sending the notice, in ac-
cordance with paragraph (c) of this sec-
tion.

(2) If a notice cannot be delivered
after reasonable followup efforts as de-
scribed in paragraph (f)(1) of this sec-
tion, OPM shall presume that the pro-
vider received notice 5 days after the
latest date on which a notice was sent.

(g) Use of electronic means to transmit
notice. [Reserved]

§890.1007 Minimum length of manda-
tory debarments.

(a) Debarment based on a conviction.
The statutory minimum period of de-
barment for a mandatory debarment
based on a conviction is 3 years.

(b) Debarment based on another agen-
cy’s action. A debarment based on an-
other Federal agency’s debarment, sus-
pension, or exclusion remains in effect
until the originating agency termi-
nates its sanction.

§890.1008 Mandatory debarment for
longer than the minimum length.

(a) Aggravating factors. OPM may
debar a provider for longer than the 3-
year minimum period for mandatory
debarments if aggravating factors are
associated with the basis for the debar-
ment. The factors OPM considers to be
aggravating are:

(1) Whether the FEHBP incurred a fi-
nancial loss as the result of the acts
underlying the conviction, or similar
acts that were not adjudicated, and the
level of such loss. In determining the
amount of financial loss, OPM shall
not consider any amounts of restitu-
tion that a provider may have paid;

(2) Whether the sentence imposed by
the court included incarceration;

(3) Whether the underlying offense(s),
or similar acts not adjudicated, oc-
curred repeatedly over a period of
time, and whether there is evidence
that the offense(s) was planned in ad-
vance;
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(4) Whether the provider has a prior
record of criminal, civil, or administra-
tive adjudication of related offenses or
similar acts; or

(5) Whether the actions underlying
the conviction, or similar acts that
were not adjudicated, adversely af-
fected the physical, mental, or finan-
cial well-being of one or more covered
individuals or other persons.

(b) Mitigating factors. If the aggra-
vating factors justify a debarment
longer than the 3 year minimum period
for mandatory debarments, OPM shall
also consider whether mitigating fac-
tors may justify reducing the debar-
ment period to not less than 3 years.
The factors that OPM considers to be
mitigating are:

(1) Whether the conviction(s) on
which the debarment is based consist
entirely or primarily of misdemeanor
offenses;

(2) Whether court records, including
associated sentencing reports, contain
an official determination that the pro-
vider had a physical, mental, or emo-
tional condition before or during the
commission of the offenses underlying
the conviction that reduced his level of
culpability; or

(3) Whether the provider’s coopera-
tion with Federal and/or State inves-
tigative officials resulted in criminal
convictions, civil recoveries, or admin-
istrative actions against other individ-
uals, or served as the basis for identi-
fying program weaknesses. Restitution
made by the provider for funds wrong-
fully, improperly, or illegally received
from Federal or State programs may
also be considered as a mitigating cir-
cumstance.

(c) Mazximum period of debarment.
There is no limit on the maximum pe-
riod of a mandatory debarment based
on a conviction.

§890.1009 Contesting proposed manda-
tory debarments.

(a) Contesting the debarment. Within 30
days after receiving OPM’s notice of
proposed mandatory debarment, a pro-
vider may submit information, docu-
ments, and written arguments in oppo-
sition to the proposed debarment.
OPM'’s notice shall contain specific in-
formation about where and how to sub-
mit this material. If a timely contest is

§890.1011

not filed, the proposed debarment shall
become effective as stated in the no-
tice, without further action by OPM.

(b) Requesting a reduction of the debar-
ment period. If OPM proposes a manda-
tory debarment for a period longer
than the 3-year minimum required by 5
U.S.C. 8902a(g)(3), the provider may re-
quest a reduction of the debarment pe-
riod to not less than 3 years, without
contesting the debarment itself.

(c) Personal appearance before the de-
barring official. In addition to providing
written material, the provider may ap-
pear before the debarring official per-
sonally or through a representative to
present oral arguments in support of
his contest. OPM’s notice shall contain
specific information about arranging
an in-person presentation.

§890.1010 Debarring official’s decision
of contest.

(a) Prior adjudication 1is dispositive.
Evidence indicating that a provider
was formally adjudicated for a viola-
tion of any type set forth in 5 U.S.C.
8902a(b) fully satisfies the standard of
proof for a mandatory debarment.

(b) Debarring official’s decision. The
debarring official shall issue a written
decision, based on the entire adminis-
trative record, within 30 days after the
record closes to receipt of information.
The debarring official may extend this
decision period for good cause.

(c) No further administrative pro-
ceedings. The debarring official’s deci-
sions regarding mandatory debarment
and the period of debarment are final
and are not subject to further adminis-
trative review.

PERMISSIVE DEBARMENTS

§890.1011 Bases
debarments.

for permissive

(a) Licensure actions. OPM may debar
a health care provider to whom the
provisions of 5 U.S.C. 8902a(c)(1) apply.
OPM may take this action even if the
provider retains current and valid pro-
fessional licensure in another State(s).

(b) Ownership or control interests. OPM
may debar a health care provider based
on ownership or control of or by a
debarred provider, as set forth in 5
U.S.C. 8902a(c)(2) and (3).
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