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not apply to any other permissible 
changes made during a contract year. 

(11) Except where OPM determines 
otherwise, have 300 or more employees 
and annuitants, exclusive of family 
members, enrolled in the plan at some 
time during the preceding two contract 
terms. 

(b) To be qualified to be approved by 
OPM and, once approved, to continue 
to be approved, a health benefits plan 
shall not: 

(1) Deny a covered person a benefit 
provided by the plan for a service per-
formed on or after the effective date of 
coverage solely because of a pre-
existing physical or mental condition. 

(2) Require a waiting period for any 
covered person for benefits which it 
provides. 

(3)(i) Have more than two options and 
a high deductible health plan (26 U.S.C. 
223(c)(2)(A)) if the plan is described 
under 5 U.S.C. 8903(1) or (2); or 

(ii) Have either more than three op-
tions, or more than two options and a 
high deductible health plan (26 U.S.C. 
223(c)(2)(A)) if the plan is described 
under 5 U.S.C. 8903(3) or (4). 

(4) Have an initiation, service, enroll-
ment, or other fee or charge in addition 
to the rate charged for the plan, except 
that a comprehensive medical plan 
may impose an additional charge to be 
paid directly by the enrollee for cer-
tain medical supplies and services, if 
the supplies and services on which ad-
ditional charges are imposed are clear-
ly set forth in advance and are applica-
ble to all enrollees. This subparagraph 
does not apply to charges for member-
ship in employee organizations spon-
soring or underwriting plans. 

(5) Paragraphs (b)(1) and (2) of this 
section do not preclude a plan offering 
benefits for dentistry or cosmetic sur-
gery, or both, limited to conditions 
arising after the effective date of cov-
erage. 

(c) The Director or his or her des-
ignee will determine whether to pro-
pose withdrawal of approval of the plan 
and hold a hearing based on the seri-
ousness of the carrier’s actions and its 
proposed method to effect corrective 
action. 

(d) Nothing in this part shall limit or 
prevent a health insurance plan pur-
chased through an appropriate SHOP 

as determined by the Director, pursu-
ant to section 1312(d)(3)(D) of the Pa-
tient Protection and Affordable Care 
Act, Public Law 111–148, as amended by 
the Health Care and Education Rec-
onciliation Act, Public Law 111–152 (the 
Affordable Care Act or the Act), by an 
employee otherwise covered by 5 U.S.C. 
8901(1)(B) and (C) from being considered 
a ‘‘health benefit plan under this chap-
ter’’ for purposes of 5 U.S.C. 8905(b) and 
5 U.S.C. 8906. 

[33 FR 12510, Sept. 4, 1968, as amended at 43 
FR 52460, Nov. 13, 1978; 47 FR 14871, Apr. 6, 
1982; 49 FR 48905, Dec. 17, 1984; 52 FR 10217, 
Mar. 31, 1987; 54 FR 52336, Dec. 21, 1989; 55 FR 
9108, Mar. 12, 1990; 55 FR 22891, June 5, 1990; 
69 FR 31721, June 7, 2004; 75 FR 76616, Dec. 9, 
2010; 78 FR 60656, Oct. 2, 2013] 

§ 890.202 Minimum standards for 
health benefits carriers. 

The minimum standards for health 
benefits carriers for the FEHB Pro-
gram shall be those contained in 48 
CFR subpart 1609.70. 

[57 FR 14324, Apr. 20, 1992] 

§ 890.203 Application for approval of, 
and proposal of amendments to, 
health benefit plans. 

(a) New plan applications. (1) The Di-
rector of OPM shall consider applica-
tions to participate in the FEHB Pro-
gram from comprehensive medical 
plans (CMP’s) at his or her discretion. 
CMP’s are automatically invited to 
submit applications annually to par-
ticipate in the FEHB Program unless 
otherwise notified by OPM. If the Di-
rector should determine that it is not 
beneficial to the enrollees and the Pro-
gram to consider applications for a spe-
cific contract year, OPM will publish a 
notice with a 60 day comment period in 
the FEDERAL REGISTER no less than 7 
months prior to the date applications 
would be due for the specific contract 
year for which applications will not be 
accepted. 

(2) When applications are considered, 
CMP’s should apply for approval by 
writing to the Office of Personnel Man-
agement, Washington, DC 20415. Appli-
cation letters must be accompanied by 
any descriptive material, financial 
data, or other documentation required 
by OPM. Plans must submit the letter 
and attachments in the OPM-specified 
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format by January 31, or another date 
specified by OPM, of the year preceding 
the contract year for which applica-
tions are being accepted. Plans must 
submit evidence demonstrating they 
meet all requirements for approval by 
March 31 of the year preceding the con-
tract year for which applications are 
being accepted. Plans that miss either 
deadline cannot be considered for par-
ticipation in the next contract year. 
All newly approved plans must submit 
benefit and rate proposals to OPM by 
May 31 of the year preceding the con-
tract year for which applications are 
being accepted in order to be consid-
ered for participation in that contract 
year. OPM may make counter-pro-
posals at any time. 

(3) OPM may approve such com-
prehensive medical plans as, in the 
judgment of OPM, may be in the best 
interest of enrollees in the Program. In 
addition to specific requirements set 
forth in 5 U.S.C. chapter 89, in chapter 
1 and other relevant portions of title 48 
of the Code of Federal Regulations, and 
in other sections of this part, to be ap-
proved, an applicant plan must actu-
ally be delivering medical care at the 
time of application; must be in compli-
ance with applicable State licensing 
and operating requirements; must not 
be a Federal, State, local, or territorial 
governmental entity; and must not be 
debarred, suspended, or ineligible to 
participate in Government contracting 
or subcontracting for any reason, in-
cluding fraudulent health care prac-
tices in other Federal health care pro-
grams. 

(4) Applications must identify those 
individuals who have the legal author-
ity and responsibility to enter into and 
guarantee contracts. The applications 
will be reviewed for evidence of sub-
stantial compliance with the following 
standards: 

(i) Health plan management: Stable 
management with experience pertinent 
to the prepaid health care provider in-
dustry; sufficient operating experience 
to enable OPM to realistically evaluate 
the plan’s past and expected future per-
formance; 

(ii) Marketing: A rate of enrollment 
that ensures equalization of income 
and expenses within projected time-
frames and sufficient subscriber in-

come to operate within budget there-
after; enrollment dispersed among 
groups such that there is not a con-
centration of enrollment with one or a 
few groups so that the loss of one or 
more contracts by the carrier would 
not jeopardize its financial viability; 
feasible projections of future enroll-
ment and employer distribution, as 
well as the potential enrollment area 
for marketing purposes; 

(iii) Health care delivery system: A 
health care delivery system providing 
reasonable access to and choice of 
quality primary and specialty medical 
care throughout the service area; spe-
cifically, in the individual practice set-
ting, contractual arrangements for the 
services of a significant number of pri-
mary care and specialty physicians in 
the service area; and in the group prac-
tice setting, compliance with 5 U.S.C. 
8903(4)(A) preferably demonstrated by 
full-time providers specializing in in-
ternal medicine, family practice, pedi-
atrics, and obstetrics/gynecology; and 

(iv) Financial condition: Establish-
ment of firm budget projections and 
demonstrated success in meeting or ex-
ceeding those projections on a regular 
basis; evidence of the ability to sustain 
operation in the future and to meet ob-
ligations under the contract OPM 
might enter into with the plan; clearly 
specified committed funding to see the 
plan to an expected break-even point 
including a sufficient amount for unex-
pected contingencies; adequate current 
and projected funding, such as esti-
mated premium income or commit-
ment from a financially sound and ac-
ceptable parent organization or a ma-
ture stable entity outside the plan; in-
solvency protection, such as stop-loss 
reinsurance services and agreements 
with all plan providers that they will 
hold members harmless if, for any rea-
son, the plan is unable to pay its pro-
viders. 

(5) A comprehensive medical plan 
that has been certified either as a 
qualified Health Maintenance Organi-
zation (HMO) or as a qualified Com-
petitive Medical Plan by the Depart-
ment of Health and Human Services 
(HHS) at the time of application to 
OPM, and whose qualification status is 
not under investigation by HHS, will 
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need to submit only an abbreviated ap-
plication to OPM. The extent of the 
data and documentation to be sub-
mitted by a plan so qualified by HHS, 
as well as by a non-qualified plan, for a 
particular review cycle may be ob-
tained by writing directly to the Office 
of Insurance Programs, Retirement and 
Insurance Service, Office of Personnel 
Management, Washington, DC 20415. 

(b) Participating plans. Changes in 
rates and benefits for approved health 
benefits plans shall be considered at 
the discretion of the Director of OPM. 
If the Director of OPM determines that 
it is beneficial to enrollees and the 
Federal Employees Health Benefits 
Program to invite health plan benefit 
and/or rate changes for a given con-
tract period, a ‘‘call letter’’ shall be 
issued to the carrier approximately 9 
months prior to the expiration of the 
current contract period. Any proposal 
for change shall be in writing, specifi-
cally describe the change proposed, and 
be signed by an authorized official of 
the carrier. OPM will review any re-
quested proposal for change and will 
notify the carrier of its decision to ac-
cept or reject the change. OPM may 
make a counter proposal or at any 
time propose changes on its own mo-
tion. Benefits changes and rate pro-
posals, when requested by OPM, shall 
be submitted not less than 7 months 
before the expiration of the then cur-
rent contract period, unless the Direc-
tor of OPM determines that a later 
date is acceptable. The negotiation pe-
riod shall begin approximately 7 
months before the expiration of the 
current contract period, and OPM shall 
seek to complete all benefit and rate 
negotiations no later than 4 months 
preceding the contract period to which 
they will apply. If OPM and the carrier 
do not reach agreement by this date, 
either party may give written notice of 
nonrenewal in accordance with § 890.205 
of this part. 

[37 FR 20668, Oct. 3, 1972, as amended at 41 FR 
40090, Sept. 17, 1976; 43 FR 52461, Nov. 13, 1978; 
48 FR 16232, Apr. 15, 1983; 50 FR 8315, Feb. 28, 
1985; 52 FR 23934, June 26, 1987; 54 FR 52337, 
Dec. 21, 1989; 55 FR 22891, June 5, 1990; 57 FR 
19374, May 6, 1992; 59 FR 62284, Dec. 5, 1994; 60 
FR 62988, Dec. 8, 1995] 

§ 890.204 Withdrawal of approval of 
health benefits plans or carriers. 

(a) The Director may withdraw ap-
proval of a health benefits plan or car-
rier if the standards at § 890.201 of this 
part and 48 CFR subpart 1609.70 are not 
met. Such action carries with it the 
right to a hearing as provided in para-
graph (a)(2) of this section. 

(1) Before withdrawing approval, the 
Director or his or her representative 
shall notify the carrier of the plan, by 
certified mail, that OPM intends to 
withdraw approval of the health bene-
fits plan and/or carrier. The notice 
shall set forth the reasons why ap-
proval is to be withdrawn. The carrier 
is entitled to reply in writing within 15 
calendar days after its receipt of the 
notice, stating the reasons why ap-
proval should not be withdrawn. 

(2) On receipt of the reply, or in the 
absence of a timely reply, the Director 
or representative shall set a date, time, 
and place for a hearing. The carrier 
shall be notified by certified mail at 
least 15 calendar days in advance of the 
hearing. The hearing officer shall be 
the Director, or a representative des-
ignated by the Director, who shall not 
otherwise have been a party to the ini-
tial administrative decision to issue a 
letter of intent to withdraw the plan’s 
or carrier’s approval. The hearing offi-
cer shall conduct the hearing unless it 
is waived in writing by the carrier. The 
carrier is entitled to appear by rep-
resentative and present oral or docu-
mentary evidence, including rebuttal 
evidence, in opposition to the proposed 
action. 

(i) A transcribed record shall be kept 
of the hearing and shall be the exclu-
sive record of the proceeding. 

(ii) After the hearing is held, or after 
OPM’s receipt of the carrier’s written 
waiver of the hearing, the Director 
shall make a decision on the record, 
taking into consideration any rec-
ommendation submitted by the hearing 
officer, and send it to the carrier by 
certified mail. A decision of the Direc-
tor shall be considered a final decision 
for the purposes of this section. The Di-
rector, or his or her representative, 
may set a future effective date for 
withdrawal of approval. 

(3) The Director, or his or her rep-
resentative, may give written notice of 
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